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Letters to the Editor 


Jupcinc by the reaction of a later correspondent, the 
letter from the PRESIDENT OF THE LAw Society published 
in the Evening Standard of 2nd February did not everywhere 
strike its mark. The President drew attention to what he 
accurately described as an important deficiency in our legal 
system—the need to provide from public funds adequate 
remuneration for solicitors and barristers who undertake the 
defence of poor prisoners in criminal cases. The principle of 
fair remuneration for work actually and reasonably done was 
in 1949 blessed from afar by Parliament in the still dormant 
s. 21 of the Legal Aid and Advice Act. Until it is brought 
into operation and effectuated by rules, the legal labourer 
(often a person established in his profession) remains derisively 
underpaid for work which is always conscientiously and often 
brilliantly performed. The sub-editorial headline to this 
letter contrived to make a question out of that about which 
there can be no two opinions: ‘“‘ Are Poor People’s Lawyers 
Paid Enough?’’ It was possibly this phrase which led 
Mrs. PicciottTo a few days later to refer to the inestimable work 
done by young members of the profession at Poor Man’s 
Lawyer centres where advice is given with no thought of 
reward. This has, of course, nothing to do with criminal 
defences, and the newspaper did nothing to remove the 
misapprehended connection in the minds of its lay readers. 
Apart from this mishap, and yet possibly connected with it, 
there was in the President’s letter a phrase to which we 
cannot from our experience subscribe if it is to be read 
literally. We mean the parenthetical statement that solicitors 
and barristers undertake poor persons’ defences ‘ with 
growing reluctance.’’ A sense of being imposed on at the 
hands of a Welfare State they may properly have, but we 
have no doubt that those who are on the list for poor 
prisoners’ defences would deprecate the idea that they under- 
take any case otherwise than in a spirit of willingness, and 
we do not imagine that the President intended to suggest 
but that this was so. We hope he will write again to the 
newspaper. 


The Requisitioned Houses and Housing 
(Amendment) Bill 

SomE 62,000 houses occupied by about 90,000 families are 
still held under requisition, 50,000 of them in the London 
area, and it would take ten to fifteen years to rehouse all the 
occupants. The Requisitioned Houses and Housing 
(Amendment) Bill, which was given its first reading on 
2nd February, proposes to bring to an end the use of 
requisitioning powers for housing within a period of five 
years and to secure the earlier release of requisitioned houses 
whose owners have urgent need of them. To this end, the 
Minister would have power to direct a local authority to 
release a house or buy it at market price, with vacant 
possession, when the owner was suffering severe hardship 
through not being able to obtain vacant possession or to 
tealise the capital value of the vacant house. To enable 
some occupants to go on living in requisitioned houses with 
the owners’ agreement after the end of the five-year period, 
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owners would be asked to accept the present occupiers as 
tenants at statutorily controlled rents, subject to compensation 
for forgoing the right to vacant possession. Local authorities 
would be able to maintain rent subsidies for requisitioned 
dwellings for ten years, and would pay the owner the difference 
between the full controlled rent and the lower subsidised 
rent payable by the tenant. Where other accommodation 
for the occupants could not be found within five years, local 
authorities would be advised to try to obtain leases of 
requisitioned houses, or of other houses in substitution 
for them, for a term of about ten years. If sufficient houses 
could not be obtained by these means, local authorities 
would have to provide the balance by buying a certain 
number of requisitioned houses or other suitable houses 
instead. Compulsory purchase powers would not be used, 
and the price paid would be fair market value, with vacant 
possession. 


Estate Duty on Private Limited Companies 


THE main complaint as to estate duty on private limited 
companies ventilated in the memorandum sent on 
14th January by the Federation of British Industries to 
the Chancellor of the Exchequer is as to the “‘ indiscriminate ” 
application of the Finance Act, 1940, which requires that if 
a person is deemed on his death to have had control, his 
interest is to be valued, not on market value, but on the 
proportion it represents of the net value of the company’s 
assets. The Federation recommend: (a) Interest in private 
limited companies should be valued as between a willing 
buyer and a willing seller. (+) The use of the assets basis 
of valuation under s. 55 of the Finance Act, 1940, should be 
limited to cases where the deceased possessed the power to 
force a realisation of the assets. (c) When using the above 
basis under s. 55, proper deductions for the costs of realisation 
should be permitted. (d) When determining valuations 
more regard should be paid to prices actually realised. 
Section 30 of the Finance Act, 1954, gave the right to 
substitute sale price for a valuation under s. 55 for any shares 
sold ; but, in addition to this facility, regard should be paid, 
when estimating the value at the date of death of all assets, 
including unquoted shares, to any evidence afforded by actual 
prices realised on a sale after death. (e) A special appeal 
tribunal should be established to settle disputes relating to 
valuations. (f) Payment by instalments over a period should 
be permitted in respect of holdings in companies for whose 
securities there is no quotation on a recognised stock exchange. 
(g) Sections 46 to 54 of the Finance Act, 1940, also require 
review. Provision should be made enabling private limited 
companies to obtain from the Estate Duty Office on the 
given circumstances of the moment a clearance from future 
liability. The sections are much too comprehensive. Their 
application may arise from a transfer for which full considera- 
tion was given. The application of the provisions may be 
by reference to benefits received from a transfer made at 
any time, whereas in other cases there is a five-year time 
limit. The five-year limit should be applied also in this 
case. The memorandum is now published in booklet form 
under the title ‘“‘ The Budget, 1955.”’ 


Obscene Publications 


THE Society of Authors, which on 2nd February issued 
the text of a draft Bill to amend and consolidate the law 
on obscene publications, includes authors, publishers, literary 
agents and critics. The committee which drafted the Bill 
was first presided over by Sir ALAN P. HERBERT and later 
by Sir GERALD Barry. The Bill was sent to the Home 
Secretary confidentially before Christmas, and it is now 
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published with his consent. Under it, the common-law 
misdemeanour of obscene libel would disappear and be 
replaced by a new statutory offence. Penalties are laid down 
for a number of summary offences. The court would have to 
consider, among other factors, the dominant effect of the 
publication ; evidence of its possible corrupting influence ; 
the literary or other merit of the publication, and the class 
of persons among whom it is likely to circulate. The onus 
would be on the prosecution to prove that the accused 
intended to corrupt the persons to or among whom the 
matter was distributed or offered for sale or that he was 
reckless as to whether it would or would not have a corrupting 
effect. Material factors would be the general character of the 
person charged, the nature of his business and the general 
character and dominant effect of the matter alleged to be 
obscene. The words “obscene’’ and “ corrupt’ would 
include any matter which, whether or not related to any 
sexual context, unduly exploited horror, cruelty, or violence, 
whether pictorially or otherwise. 


The County Courts Bill 


THE text of the County Courts Bill, introduced in the 
House of Lords by the Lord Chancellor on 8th February, 
will be studied with great interest by the legal profession. 
Its main proposals are an increase in county court jurisdiction 
in actions of contract and tort from £200 to £400, with power 
to increase it to £500 by Order in Council, and the abolition 
of the defendant’s right to require transfer to the High Court 
where the claim exceeds £100. Corresponding increases in 
the jurisdiction in actions relating to land and in Admiralty 
and probate proceedings are proposed, and there is provision 
for the necessary increased number of judges and wider 
powers for registrars. The Bill also proposes a right of 
appeal on questions of fact in all cases where, but for the 
Bill, the action would have had to be brought in the High 
Court. 

“ Streamlining ” the Courts 

THE word “‘ streamlining ’’ is commonly used to describe 
manufactured products in which speed and efficiency are 
important. Its latest use is in the title of an article from the 
American Bar Association Journal, a reprint of which 
we have just received: ‘‘New Jersey Streamlines Her 
Courts,’’ by JosepH T. KARCHER of the New Jersey Bar. 
In the last few decades it seems it has often taken years for a 
case to be reached for trial. A new constitution drafted in 
1947 abolished the Supreme Court, the Court of Chancery 
with its chancellor and ten vice-chancellors, the Court of 
Errors and Appeals and inferior courts at the municipal level 
including justices of the peace, police magistrates, recorders, 
etc. It replaced them with courts on five levels. There are a 
Supreme Court, and a Superior Court with three divisions, law, 
chancery and appellate. The Chancery Division is sub-divided 
into matrimonial and non-matrimonial parts. Appeals to the 
Supreme Court are limited to constitutional or capital cases, 
cases where the appellate division is not unanimous and cases 
certified by the Supreme Court. Next in order is the County 
Court, with civil and criminal jurisdiction, and after it comes 
the County District Court, with a primarily civil jurisdiction 
up to $1,000, and $3,000 in motor-vehicle cases, and finally 
the Municipal Magistrates’ Court, with a minor civil and 
criminal jurisdiction. In its first year the new Supreme Court 
disposed of 50 per cent. more work than in the preceding year, 
with 74 per cent. less delay. The Superior Court almost 
doubled the amount of work done by its predecessors and the 
County Courts disposed of 77 per cent. more cases. All this 
was done without adding any new judges. Later reports 
proved that justice in New Jersey is now speedy and efficient. 
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A Conveyancer’s Diary 
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RELIEF AGAINST FORFEITURE AND THE MORTGAGEE 


Two questions of very considerable interest to the conveyancer 
were decided in Chelsea Estates Investment Trust Co., Ltd. v. 
Marche [1955] 2 W.L.R. 139, and p. 77, ante. The plaintiffs 
were the lessees of certain premises for a term expiring on 
24th June, 2010, and they charged their interest in the 
premises by way of legal mortgage in favour of the defendant 
(in fact, the first defendant, but as the other defendants 
were not concerned in the principal questions which arose 
in this case, they may be disregarded). The plaintiffs 
defaulted in their obligation to pay rent to their landlord, 
and the landlord obtained an order for possession against them 
but did not, in fact, take possession under the order. There 
was then some rather confused litigation between the 
plaintiffs and their landlord and the defendant and the 
plaintiffs, which can also be disregarded, but in the end the 
defendant applied, apparently in the action in which the 
landlord had obtained an order for possession against the 
plaintiffs, for relief against forfeiture of the lease under 
s. 146 of the Law of Property Act, 1925. He was a chargee 
by way of legal mortgage, but it will be recalled that it 
was recently held (in Grand Junction Co., Ltd. v. Bates 
1954] 2 Q.B. 160) that as the position of a chargee by way 
of legal mortgage of leasehold premises is, by virtue of s. 87 
of the Law of Property Act, 1925, that of an underlessee 
holding for a term less by one day than the term of the 
head lease, a chargee is entitled to seek relief against the 
forfeiture of the head lease as an underlessee under s. 146 (4) 
of the Act. 

Relief was given to the defendant, and an order was made 
in the following terms: “ The court doth pursuant to s. 146 

. . order that the premises . . . comprised in a lease dated 
18th April, 1952 . . . do vest in the said applicant for all 
the residue of the term expiring on 24th June, 2010, granted 
by the said lease.’’ The plaintiffs delivered up possession 
of the premises to the defendant. The question then arose 
whether the defendant held the demised premises as part 
of his mortgage security, as the plaintiffs contended, or 
whether he was in a position to treat himself as the absolute 
owner of the premises for a term expiring on 24th June, 
2010, freed from any rights of the plaintiffs under the legal 
charge, as the defendant contended. Indeed, the defendant 
went further than that, for he treated the premises as his 
own and entered into a contract, as absolute owner, to sell 
the premises to the remaining defendants. But meanwhile 
the plaintiffs had commenced this action against him for 
redemption of the mortgage created by the legal charge. 

The first question of general interest arose out of the form 
in which the order for relief in the defendant’s favour had 
been made. It was argued for the plaintiffs that the effect 
of that order had been to re-assign to the defendant, as 
mortgagee, the lease previously vested in the plaintiffs. 
If that was the effect of the order, it necessarily followed that 
the lease, being the same lease as that originally vested in the 
plaintiffs, was still subject to the legal charge. Now s. 164 (4) 
of the Law of Property Act, 1925, which provides for 
applications for relief by underlessees, says that on an 
application by an underlessee the court may ‘“‘ make an 
order vesting, for the whole term of the lease or any less 
term, the property comprised in the lease or any part thereof 
in any person entitled as underlessee to any estate or interest 
in such property . . . as the court in the circumstances of 
each case may think fit, but in no case shall any such under- 
lessee be entitled to require a lease to be granted to him for 


any longer term than he had under his original sub-lease.”’ 
The proper way to give effect to this subsection is to create 
in the underlessee an entirely new term by way of lease or 
underlease, as the circumstances may. require, and in the 
case of a chargee by way of legal mortgage of a term under 
a lease who, by virtue of s. 87 of the Law of Property Act, 
1925, must be treated as having an interest in the premises 
for a term less by one day than the term vested in his 
mortgagor, the term which should be created under s. 146 (4) 
would normally be of that duration. But that was not what 
had been done here. 

The order had vested, or purported to vest, the premises 
in the defendant for the residue of the term granted by the 
original lease under which the plaintiffs had held, and it 
was this which enabled the plaintiffs to argue that the order 
had operated as an assignment to the defendant of the original 
term. In fact, Upjohn, J., held that the order did not operate 
as an assignment of the original term, but as a grant in the 
defendant’s favour of a new term in the premises co-extensive 
with the term granted by the original lease, so this part of 
the plaintiffs’ argument fell to the ground. But in the course 
of his judgment on this point the learned judge referred to 
the possibility that the order, if it had operated as an assign- 
ment, would have been made without jurisdiction because 
of the failure to comply with the proviso in s. 146 (4), and 
after mentioning the possibility expressed the view that, 
even if made without jurisdiction, the order would have 
bound the court. This is an observation of some interest, 
for a title may depend on an order which for want of compliance 
with one of the provisions of s. 146 was made without 
jurisdiction, and if such an order is binding unless reversed 
on appeal in the proper way, the title would presumably be 
forced upon a purchaser in vendor and purchaser proceedings 
if the purchaser pressed his objection so far as that, 
independently of s. 204 of the Law of Property Act, 1925. 

The defendant therefore had to be treated as holding 
under a lease created by the order, and the other point then 
arose—whether the new lease which had been so created 
was or was not subject to the legal chafge created by the 
plaintiffs. It is surprising that there should have been no 
direct authority on this point, for s. 146 of the Act of 1925 
reproduces to a large extent similar provisions of the 
Conveyancing Act, 1892, and those provisions were to a 
large extent a codification of the old practice of the Court of 
Chancery. The jurisdiction to relieve against a forfeiture 
of a lease is thus one of some antiquity. But the point 
was quite open, and had to be decided on principle. Upjohn, J., 
found some assistance in the rules, which have their roots 
in the fiduciary position in equity of a mortgagee, that if 
a mortgagee exercises a right to renew a lease or an option 
to purchase the freehold reversion contained in a lease which 
is his security, he will normally hold the renewed lease, or 
the freehold, as part of his security and not absolutely for 
his own benefit. But more important than this analogy 
was the principle that when an underlessee intervenes in an 
action for forfeiture of the lease and asks for relief, he does 
so to protect his underlease. It is true that the protection 
which he obtains if he is successful in his intervention takes 
the form of the creation in his favour of an entirely new term, 
but that is the result of the statute, and the new term is a 
substitute for his old interest and is subject to the mortgage 
in the same way as any substituted security. The plaintiffs 
were, therefore, interested in the new term as mortgagors, 
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and the defendant could only sell the term as mortgagee, 
that is, on the footing that he accounted to the plaintiffs for 
any surplus arising on the sale after deduction of what was 
due to himself as mortgagee. 

It was suggested that this decision would create an anomaly, 
but as the learned judge pointed out, whichever way the 
decision went the position was to some extent anomalous. He 
illustrated this in the following way. If the new term was 
not treated as part of the mortgage security, the mortgagee 
could keep or sell the term for his own benefit and at the 
same time sue the mortgagor upon his covenant to pay the 
mortgage money. But if the new term is treated as subject 
to the mortgage, then a mortgagor-lessee who has broken 
the covenants in his lease and might perhaps be a most 
unsatisfactory and even disreputable lessee (as, e.g., in 
Grand Junction Co., Ltd. v. Bates, supra, where the lessee 


Landlord and Tenant Notebook 


CONTROL: NEW TENANCY 


THE committee of a moot club would probably have been 
congratulated on their imagination if they had devised a 
problem on the lines of Wright v. Walford [1955] 2 W.L.R. 
198 (C.A.); ante, p. 74, another decision illustrating ‘‘ the 
endless variety of circumstances and conditions which may 
and do arise out of agreements between landlords and 
tenants ’’ (Bankes, L.J., in Barrett and Evans v. Hardy Bros. 
(Alnwick), Ltd. |1925| 2 K.B. 220 rather sympathising with 
the Legislature, as not being able to foresee everything). 

Wright v. Walford arose out of the parenthetic “ not being 
a landlord who has become landlord by purchasing the 
dwelling-house or any interest therein after . . .’’ in the 
Rent, etc., Restrictions (Amendment) Act, 1933, Sched. I (g), 
which contains the ‘‘ reasonably required for occupation as a 
residence by himseilf,’’ etc., ground for possession. This 
short phrase has occasioned a vast amount of litigation ; 
for present purposes the decisions in point are: (i) Epps v. 
Rothnie {1945) K.B. 562 (C.A.), in which it was held that it 
meant one purchasing subject to an existing tenancy, so that 
the paragraph left the court free to entertain an action by a 
plaintiff who had bought an empty house, let it to the 
defendant, and then wanted it for himself: he had become 
landlord by granting the tenancy, not by purchasing the 
house; (ii) Fowle v. Bell [1947) K.B. 242 (C.A.), which 
decided that this reasoning applied to a case in which 
plaintiffs had bought a tenanted house, the tenant had left, 
and they had then let it to the defendant : what the exception 
effected was that an outsider was not to be allowed to buy an 
occupied house and recover possession on the strength of 
wanting it for himself; and (iii) Littlechild v. Holt (1950) 
1 K.B. 1 (C.A.), in which it was held that a successor in title 
of a purchasing landlord was barred by the paragraph which 
would have excluded the actual purchaser; and also that 
the daughter of the tenant at the time of the purchase, 
who had become tenant on his death, was protected against 
the purchaser’s successor. And it was observations made 
by Denning, L.J., on the second point which provided the 
plaintiff in Wright v. Walford with material for argument in 
unexpectedly novel circumstances. 

Those circumstances were that, being the sub-tenant of 
part of a controlled dwelling-house, he bought the freehold 
reversion to the head tenancy in 1952 and then served notice 
to quit on the mesne tenant while offering him the part 
he then occupied as alternative accommodation. The mesne 
tenant closed with the offer and the terms of the new tenancy 
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had conducted a brothel on the premises), and has for 
that reason himself been refused relief against forfeiture 
of his lease for breach of covenant, may by redeeming the 
mortgage reinstate himself as a lessee of his lessor however 
much the lessor may object to him as a lessee. That, as 
Upjohn, J., observed, would seem strange ; all the stranger, 
one may perhaps add, because on this footing the brothel- 
keeper (to take that as an instance) who has incumbered his 
premises is better off than one who has not. 

This part of this decision is clearly of direct importance 
to the conveyancer, as it shows the way that title should be 
made by a mortgagee (whether by demise or by charge makes 
no difference) of leasehold property who has obtained relief 
against forfeiture gua underlessee under s. 146 (4) of the 
Act. He cannot sell as absolute owner, but only in exercise 


of his power of sale. 
se A B C ” 


GRANTED BY PURCHASER 


were set out in a letter. Some two years later the plaintiff 
served another notice to quit, i.e., to quit the part now let ; 
he did, incidentally, make another offer of alternative accom- 
modation—what was let, less one room—but the issue raised 
was whether, when he brought his action alleging that he 
required the dwelling-house for his own occupation as a 
residence, he was not debarred from that ground by the words 
in brackets. In Littlechild vy. Holt, Denning, L.J., had gone 
so far as to say that the disability would continue even if, 
the tenancy being contractual, it was assigned; but it was 
lost when the tenancy expired and a new one was voluntarily 
created. This, urged the plaintiff in Wright v. Walford, 
was exactly what had happened in his case. 

The county court judge, who, as one would expect, felt 
that to accede to such an argument would be to give effect 
to what was contrary to the policy of the Act, decided the 
point against the plaintiff by a neat, if somewhat liberal, 
interpretation of the word “ voluntarily.’’ It had been more 
than hinted, when the original notice and offer were given and 
made, that proceedings would be taken ‘‘ unless ’’ ; and one 
is reminded of Dr. ,Johnson’s remark about a congé d’édlire : 
“only a recommendation, but as much a recommendation as 
might be such if someone were pushed out of a second-floor 
window and recommended to fall soft.’’ The Court of Appeal 
were, however, content to explain Denning, L.J.’s utterance 
as not intended to be exhaustive, and to negative the notion 
that, for the exception to apply, the plaintiff must have the 
same title, as Romer, L.J., put it. Birkett, L.J.’s approach 
was rather like that of Morton, L.J., in Baker v. Lewis [1947 
K.B. 186 (C.A.), favouring ‘‘ popular’’ interpretation : 
the tenant would say that there merely had been an “ adjust- 
ment with regard to the room which has been the matter of 
agreement ’”’; Evershed, M.R., whose description of the situation 
is reproduced in the headnote, spoke of a variation of the 
precise character and incidence of the relationship ; which, 
perhaps, rather understates the case, as it was, after all, 
parcels and not merely habendum and reddendum that were 
changed. 


AGRICULTURAL TENANCY IN COMMON 


I cAN remember forming—but not expressing—one of those 
hasty judgments, which require revision, when the Agriculture 
(Miscellaneous Provisions) Act, 1954, was passed. Section 7 
of that statute, briefly described in our “‘ Current Topics ’’ of 
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5th June, 1954 (98 Sox. J. 380), at the ‘‘ Bill’ stage, amended 
the Agricultural Holdings Act, 1948, s. 24 (2) (g), which, 
among the reasons for which the landlord of a farm 
may give an uncontestable notice to quit, gave the death of 
“the ’’ tenant with whom the original contract of tenancy 
was made, the notice having to be served within three months 


of that event. The decision in Woodward v. Dudley (Earl of) 
[1954] Ch. 283; 98 Sor. J. 162, revealed the existence 
of a casus omissus ; how could or should the paragraph be 
applied when there was a joint tenancy? Danckwerts, J., 
said that it did not avail a landlord who had given notice 
on the death of the survivor of two joint tenants, the other 
having died some years earlier. The learned judge threw out 
the suggestion that it might operate if both (or all) joint tenants 
obliged by dying within three months; the ‘‘ Notebook ”’ 
considered that if it were to be applicable at all a notice 
given within three months of the (last) survivor’s death 
should be within its scope, the object of the provision being 
to give a landlord, who is considerably hampered if he wants 
to get rid of his tenant during life, some say in the matter 
of who shall succeed him. 

The enactment of the Agriculture (Miscellaneous Provisions) 
Act, 1954, put an end to all useful speculation on the point ; 
but when I read s. 7, my immediate reaction was something 
on these lines: It is a good thing that Parliament lays no 
claim to infallibility, that it recognises that it may have 
erred and omitted; but why, when correcting errors or 
repairing omissions, does it not make a thorough job of it ? 
For what about tenancies in common ? 

This hasty and ill-considered criticism was prompted to 
some extent by the thought that a good many shared tenancies 
of farms are not joint tenancies but tenancies in common, 
or whatever be the modern equivalent thereof. Whenever 
we have had occasion to consider whether an ambiguous 
grant created a joint tenancy or a tenancy in’common, we 
are sure to have come across Lake v. Craddock (1733), 3 P.Wms. 
158, which showed that in such a case, if the land were 
agricultural, and the parties concerned partners or joint 
venturers, the inference was likely to be that they held as 
tenants in common. If, it was held in Elliot v. Brown (1791), 
3 Swan. 489n, two partners take a lease of a farm, the survivor 
will hold the land in trust for the personal representatives of 
the deceased. Nowadays, when agriculture is often referred 
to as an industry, the inference will be still easier to draw. 

I revised my view when I remembered the property legis- 
lation of 1925; after all, Parliament cannot be expected to 
provide for what it exterminated nearly thirty years ago. 
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““Exterminated ’’ may be rather too strong an expression ; 
“caused to take effect behind a trust for sale’’ would be 
more accurate. And I was reminded of this recently when 
reading the report of Bull v. Bull |1955) 2 W.L.R. 78; ante, 
p. 60, and “‘ABC’s’’ comments and strictures thereon in 
our issue of 29th January (ante, p. 68). 

The recent decision has no direct bearing on the point ; 
whether or not people who contribute towards such an 
enterprise.as a tenancy of a farm are interested in the land 
or only in the proceeds of sale might sometimes be arguable, 
but in the ordinary case of partners the position would be 
that they were equitable tenants in common of the property 
demised. This being so, it appears that the operation of 
s. 7 of the Agriculture (Miscellaneous Provisions) Act, 1954, 
is ensured by virtue of the provisions of the Law of Property 
Act, 1925, s. 34 (2): ‘‘ Where, after the commencement of 
this Act, land is expressed to be conveyed to any persons 
in undivided shares, and those persons are of full age, the 
conveyance shall (notwithstanding anything to the contrary 
in this Act) operate as if the land had been expressed to be 
conveyed to the grantees, or, if there are more than four 
grantees, to the four first named in the conveyance, as joint 
tenants upon the statutory trusts hereinafter mentioned . . .”’ 
This being so, the effect of the amendment made by the 
Agriculture (Miscellaneous Provisions) Act, 1954, is that 
when two partners take a tenancy of a farm they may be 
joint tenants in equity but hold the tenancy as joint tenants 
upon the statutory trusts, and the landlord can give an 
uncontestable notice to quit within three months of the 
death of the survivor. But if ever a tenancy of a farm should 
be granted to one farmer who was to carry on and did carry 
on the farm with the assistance, including financial assistance, 
of another, the position being comparable to that which arose 
in Bull v. Bull, then, pace Mr. M. C. Batten, whose letter in 
our issue of 5th February (ante, p. 91) queries the con- 
clusions reached by “‘ A B C”’ in the article referred to above, 
it would seem that the “ short cut ’’ taken by Denning, L.]., 
might not lead to the result intended. Whether A can 
turn B out, or B can turn A out, is, of course, a different 
question from the question whether, on the death of one of 
them, the other holds the property in trust for the deceased's 
estate, or whether the landlord can give a notice to quit 
under the Agricultural Holdings Act, 148, s. 24 (2) (g), 
and, if so, on the death of which of them ; and in such a case 
the ratio decidendi of Bull v. Bull would call for close 
examination. 

-R. B, 


HERE AND THERE 


BAD FOR THE EXPERT 


It may well be that future generations looking back on 
ours will see as its characteristic heresy (for each generation has 
a characteristic heresy or deviation from the main tradition of 
humanity) the general submission to the dogma of the omni- 
competence of the “‘ expert,’’ especially the scientific expert. 
Vast fields of human experience lie outside their reach and 
therefore their power of measurement. There is no scientific 
proof that Shakespeare wrote better than Ella Wheeler 
Wilcox or that Raphael painted better than Alma Tadema. 
What decides is the consensus of those who have thought and 
felt on the matter independently of the fads and fashions of 
this day or that. The man who thinks he knows the techniques 
is the most fallible of judges. It may be that his reign is 


drawing towards its close, for several times he has fallen 
down rather badly lately, badly enough at any rate to make 





one chary of accepting as the last word in faith, morals and the 
pursuit of happiness anything so plainly provisional as his 
judgment at any given time. We have all lately enjoyed the 
comedy of the Piltdown Man, the Messiah of the prophesies 
of the Darwinian Testament, long expected and welcomed 
oh how confidently! And now forty years on he turns out 
to be, not the revered ancestor of us all, but the brain-child 
of a Sussex solicitor, a being conjured into existence by 
Charles Dawson, “‘ the Sussex wizard.”’ An enlightened century, 
which had laughed so condescendingly at medieval credulity, 
in accepting as holy relics the pig’s bones in Pardoner’s 
glass, had never apparently contemplated that the same 
confidence trick could be played on a far larger scale by 
anyone who realised that scientists after all are human beings 
with as strong a predisposition as anyone else to believe in 
what they want to believe in. 

3 
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TROUBLE IN LUEBECK 


In the artistic world no less than the scientific world the 
expert has lately had his limitations demonstrated for him 
quite unmistakably. The most recent illustration has just 
been presented to the world in the verdict of the assize court 
at Luebeck trying the great case of the faked medieval wall 
paintings in the Marienkirche there during the restoration 
which has effaced the bomb damage it suffered in a 
heavy air raid on Palm Sunday eve, 1942. The work was 
rewarded and encouraged by the emergence on the wall 
60 feet above the choir of thirty-six hitherto unsuspected 
figures of saints. Painted in tempera, they were soon 
enthusiastically hailed as one of the great artistic discoveries 
of our time. For four years, from 1946 to 1950, government 
funds financed the restoration. Books and theses were written 
on the subject and at the opening ceremony in 1951 
Dr. Adenauer himself was the chief guest. Then suddenly in 
1952 the honoured restorer, Lothar Malskat, began to talk 
and what he said has provided the court at Luebeck with 
material for a trial which lasted almost six months from the 
10th August last year. The paintings, he said, were all his 
own work and were meant as a protest against the lack of 
recognition of modern artists and the excessive adulation of 
dead painters. ‘‘ Art experts,’’ he declared, “‘ are the greatest 
idiots of all time ’’—the identical thesis, you remember, of 
Van Meegeren who created the same sort of stir in Holland 
with his entirely original Vermeers and in 1947 achieved a 
court pulpit for his final sermon on the vanity of connoisseur- 
ship before being sentenced to a year’s imprisonment. 


SHOCK FOR THE DEALERS 
WHEN Malskat began to talk a commission of historians 
and scientists was appointed to check the accuracy of his 
admissions. To the extreme embarrassment of the learned 
it was found to be all too accurate. Why, for instance, had 
no one ever wondered before how a brace of turkeys, those 


Country Practice 





THE beauty of a smallish practice, town or country, is that 
nobody specialises and everybody, in consequence, wastes 
time. There is, indeed, a kind of negative specialisation ; 
in my office you will find one partner who specialises in 
closing his mind to all branches of company law ; another 
who specially undertakes no advocacy ; and myself, whose 
greatest speciality is to know nothing at all about income 
tax. I take it that in larger offices you will find experts who 
(for instance) think and do nothing but income tax law and 
practice all day long. 

Clothing provides one clue to the size and character of a 
solicitor’s practice. Thus black coat and striped trousers are 
somewhat rare in a country practice, and their appearance 
generally means that a funeral is pending. Funerals have 
to be reckoned with in the country, even to “ reading the 
will.’’ This ritual still occurs, and anyone on the look-out 
for anecdotes should ask any elderly country solicitor to 
describe the function. At the funeral of an inhabitant of 
our little market town, a motor hearse is very often out of 
place. From the outskirts to the parish church is no more 
than five minutes slow walk. As the hand-drawn bier comes 
along, our office shutters close, and one of us, decently attired, 
leaves to join the lengthening trail of walking mourners. 
Country funerals are sad affairs compared with the more 
civilised arrangements of our larger cities. 

Normally the country practitioner has a tendency towards 
tweeds, and worse. Even on court days we disdain our most 


THE SOLICITORS’ 








JOURNAL February 12, 1955 


late immigrants from America, had managed to strut into a 
thirteenth century wall painting in Europe? At the trial 
four men were finally charged, Malskat himself, Dietrich Fey, 
a picture restorer, Dr. Bruno Fendrich, a church architect, 
and Dietrich Dirschau, a painter. The charges against the 
last named were dropped, Dr. Fendrich was acquitted for 
lack of evidence that he was privy to the forgery. Malskat 
was sentenced to eighteen months’ imprisonment and Fey 
to twenty months and both were debarred from practising as 
church restorers for three years. Both have given notice 
of appeal. A hundred and twenty witnesses were called, 
many of them experts providing the edifying spectacle of 
public recantation. One would like to say that the fun 
was fast and furious but the Germans are rather too solemn 
to see that sort of a joke against themselves, especially the 
citizens of a prim little town like Luebeck. Of course, when 
one comes to think of it, Lewes or Chichester or Wells would 
find it a little hard to laugh heartily if the same sort of story 
were being told about them at their own assizes. One can 
only wish that Trollope had worked out something like the 
plot for Barchester. At the trial Malskat declared that the 
elders of the Marienkirche knew all the time that the paintings 
were being faked. The workmen on the rebuilding made 
no bones about having known what was going on, but, why, 
they asked, should they have said anything? The German 
art dealing world is now in deep mourning, for it turns out 
that, apart from the wall paintings, Malskat ran a very good 
line in Corots, Rousseaus and Monets. There is a general 
feeling about that seeing is no longer believing. I suppose 
the final problem is what to do with the murals? Wash 
them out? Keep them as a dreadful warning? High up 
above the choir, they say, they look quite pleasant, breaking 
the vast expanse of whitewash. If Luebeck can get over 
its blemishes the best thing might be to leave them alone 
now they’re there, as part of the building’s history. After all, 
every picture tells a story. 
RICHARD ROE. 


MEN’S OUTERWEAR 


formal attire; and the unknown, but properly dressed, 
advocate from the big city must feel that, but for professional 
etiquette, a desire by the other solicitors to heave half a 
brick at him could scarcely be restrained. (Actually their 
glances are of admiration, not hostility.) But then we are 
advocates on perhaps only one day each month—the rest of 
the time we are conveyancers and general; and in a 
smallish general practice, conveyancing is terribly hard on 
the clothes. 

These thoughts came to me when, in my wellingtons 
(fortunately), I was deciding upon the boundary between a 
very brambly wood and a very marshy common. The 
Ordnance Survey map suggested that the fence might be the 
boundary ; the stream running twelve feet outside the wood 
suggested other possibilities. I got over the fence and 
commenced to slither down towards the stream when, with 
a jerk, my coat became caught in the barbed-wire fence. 
While adjusting matters it occurred to me that I ought to 
be in striped trousers, in a nicely warmed city office, gravely 
dictating “An inspection may reveal” to a_ respectful 
typist. 

In country districts we do a good deal of inspections ; 
surveyors and suchlike generally cluster together in towns 
and, mileage being what it is, are expensive to lure into remote 
areas. This dictates a modified professional appearance for 
country solicitors. The whole theory revolves round 
umbrellas. I defy anyone, single-handed, to operate an 
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umbrella and a surveyor’s tape measure simultaneously. An 
unfurled Ordnance Survey map presents similar difficulties. 
The Tailor and Cutter will not hear of a mackintosh being 
worn over semi-formal dress; and in any case wellington 


boots play havoc with one’s creases. A cloth cap seems 
equally out of place when opposed to pinstripes covering the 
wearer’s lower extremities. 
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If a solicitor may with propriety walk into the country 
with either a measuring tape in his pocket, or an Ordnance 
Survey map under his arm, or both, then he may not carry 
an umbrella. From this it follows that striped trousers are 
out ; and tweeds, mackintoshes, caps and wellington boots 
must be recognised (possibly even by the inspector of taxes) 
as the authorised protective clothing for country conveyancers. 


‘“* HIGHFIELD.”’ 
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REVIEWS 


A Guide to Land Registry Practice. Seventh Edition. By 
Joun J. WontNerR. 1955. London: The Solicitors’ Law 
Stationery Society, Ltd. £1 5s. net. 


The value of this book to solicitors is proved by the fact that 
seven editions (one twice reprinted) have been published in less 
than twenty-seven years. It is essentially a practical guide as 
the title claims. There is no table of cases or of statutes and 
authorities for statements of law are not often quoted. On the 
other hand, it has a useful index, and, on a reading of most of 
the text, appears accurate. Appendices, mainly of precedents, 
occupy almost half of the pages. 

This edition is up to date and can be relied on by solicitors 
and their clerks, even those who have little experience of land 
registry practice. Its use is strongly recommended to solicitors 
affected by the post-war extension of compulsory registration. 
In view of the probable future increase in the areas of compulsory 
registration it is suggested that some consideration might be 
given to the broadening of the scope of the book. At present, 
its greatest value seems to be as a desk book for a practitioner 
who wishes to be able to refer quickly to the steps to be taken 
in transactions of frequent occurrence. For instance, the full 
chapter on the Practice on First Registration is particularly 
clear and helpful, as is the section on Registration of Transfers. 
On the other hand, the explanations of the procedure on the 
formation of trusts and on the appointment of new trustees 
(p. 59) might be expanded, and reference to the pages mentioned 
in the index under the heading ‘‘ Bankruptcy ’’ did not elicit 
much information. Perhaps the book would lose its present 
advantages if it were expanded to deal more thoroughly with 
such topics. If this is so, the author would assist the profession 
by writing another text-book more comprehensive but no less 
practical in its approach. 


Learning the Law. By GLANVILLE WILLIAMs, LL.D. (Cantab.), 
of the Middle Temple, Barrister-at-Law. Fifth Edition. 
1954. London: Stevens & Sons, Ltd. 12s. 6d. net. 


The fifth edition of this well-known handbook, written primarily 
for university and Bar students, contains for the first time an 
index and a chapter on the interpretation of statutes. The price 
is the same as that of the fourth edition, published in 1953, and 
it is safe to say that the work will lose none of its deserved 


Popularity. 





A Guide to the Law for the Man 
National Council for Civil 


Handbook of Citizen’s Rights. 
in the Street. 1954. London: 
Liberties. 2s. 6d. net. 


This militant booklet is obviously not intended for the lawyer, 
but that is no reason why lawyers should not know what their 
clients are being given to read. Perhaps inevitably, it has 
tended to become a catalogue of the restrictions on the rights 
with which it deals. That is not the fault of the anonymous 
compiler, but an indication that we live in what is still basically 
a free society. But the scheme of the pamphlet is so selective, 
ignoring rights of property, of freedom of vocation and of employ- 
ment of leisure, of love and hate, in favour of such eclectic topics 
as processions and meetings, picketing and applying for bail, 
that the effect is of a cautionary guide to propagandists, with the 
police very definitely the villains of the piece. It is fair to say 
that the passages on lotteries and on the prudent behaviour of 
a person under “‘ investigation ’’ by the police give the text a 
slightly wider scope. However, a heading “ Right of Way” 
consists of a disappointing statement that the law on the subject 
is too involved to be dealt with adequately in a handbook of this 
size, and a reference to the Commons, Open Spaces and Footpaths 
Preservation Society. 

The information given on the points covered by the book is 
on the whole accurately and moderately stated. It is not quite 
correct to say (on p. 40) that if a police officer does not caution a 
person he has decided to charge before taking a statement the 
statement must not be given in evidence—see the Straffen case. 
We doubt, too, whether the fact that proof of a conspiracy often 
rests largely on inference puts the defence at a disadvantage. 
We should have thought that this made the conspiracy more 
difficult to establish to the satisfaction of a jury. 


Moore’s Practical Agreements. Ninth Edition. By J. Watson- 
BAKER, M.A. (Oxon), of the Inner Temple, Barrister-at-Law, 
and T. L. Dewuurst, M.A., M.C., of Lincoln’s Inn, Barrister- 
at-Law. 1954. London: Butterworth & Co. (Publishers), 
Ltd. £2 7s. 6d. net. 


The reviewer has not met previous editions of this book, and 
was at once impressed with its obvious usefulness as a handbook 
likely to be in constant demand in most solicitors’ offices. It 
contains precedents of the conventional kind such as are usually 
taken by practitioners from the larger works, but in addition, 
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and this is certainly its strong point, it suggests sensible forms 
for drafting agreements on a wide variety of topics on which a 
conveyancer can less easily put his hand on a model, though in 
no case does the transaction seem unique. A few headings taken 
at random will show this—Sale of a soda-water manufactory, 
agistment of milch cows, printing and publishing a book at 
the author’s risk, securing privacy for a house and garden. 

The very first precedent in the book is boldly unusual in 
present-day experience. It is an agreement out of court for 
adoption of a child, the adopter paying the parents an annual 
sum. Such a transaction is not considered contrary to public 
policy, though its enforceability in practice depends on its being 
for the infant’s welfare. The payment is apparently intended 
to be consideration for the waiver or virtual transfer of legal 
rights, rights which, according to some authorities, are inalienable 
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except under the Adoption Act. How odd that in the twentieth 
century payments in exchange for a child should be permissible 
at all. 

Besides nearly 250 precedents, some of which, like ‘‘ Parties ” 
and ‘‘ Parcels,’”’ have a curious interest as well as utility, the 
book is well provided with informative footnotes. It is perhaps 
strange, since the preface is dated the 24th August, 1954, that 
the effects of the Law Reform (Enforcement of Contracts) Act 
and the Hire Purchase Act of last year should not have been 
incorporated ; but that, possibly, is a reflection rather of the 
difficulties of modern publishing than of any lack of editorial 
vigilance. We suggest, however, that the editors should look 
again at the case of Way v. Bishop [1928] Ch. 647 referred to in 
the note on p. 438. It does not appear to bear on the form of 
restrictive covenant in connection with which it is cited. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


INCOME TAX: COMPANY: UNDISTRIBUTED PROFITS: 
WHETHER “THE PUBLIC” SUBSTANTIALLY INTERESTED 
Commissioner of Income Tax v. H. Bjordal 
Lord Oaksey, Lord Tucker and Mr. L. M. D. de Silva 
24th January, 1955 


Appeal from the East African Court of Appeal. 

At the relevant time, 12,007 shares in Bjordal Mines, Ltd., 
some designated ‘‘ A ’’ shares and others ‘“‘ B”’ shares, had been 
issued. The ‘‘A’’ shares were not transferable without the 
consent of the directors. The ‘“‘ B”’ shares were freely transfer- 
able. They carried equal voting rights. Of the 12,007 shares, 
the respondent, H. Bjordal, held 8,881 shares (7,632 “A” and 
1,249 ‘““B”’). His brother, Sverre Hendrik Bjordal, held 3,121 
““B”’ shares. Five other persons held one ‘“ B”’ share each. 
Thus, the respondent held 73-96 per cent. of the voting power and 
Sverre Hendrik 25-99 percent. ‘The five others held the remaining 
very small percentage. The 3,121 ‘‘B”’ shares held by Sverre 
Hendrik had been purchased from the respondent for full value. 
It was not suggested that Sverre Hendrik was a nominee of the 
respondent, and there was nothing to show that he was acting 
in concert with the respondent as a shareholder or as a director, 
both brothers being, in fact, directors of the company. 
Section 21 (1) of the Income Tax Ordinance, 1940, of Uganda, 
as amended, provided that the commissioner of income tax 
might, when the conditions stated in the subsection were satisfied, 
make an order that the undistributed portion of 60 per cent. 
of the total income of a company resident in the Protectorate 
should be deemed to have been distributed amongst the share- 
holders and included in their total incomes for the purposes of 
assessment to tax. By proviso (b) to the subsection, however, 
it was not to apply to a company “ in which the public are 
substantially interested.’’ By subs. (2), a company was to be 
deemed to be one in which the public were substantially interested 
if shares carrying not less than 25 per cent. of the voting power 
had been allotted unconditionally to, and held beneficially by, 
the public, and if any such shares had been, in fact, freely 
transferable by the holders to other members of the public. 
The commissioner decided that Bjordal Mines, Ltd., was a 
company to which s. 21 (1) of the Ordinance applied and that 
proviso (b) did not apply to it, and that it was not a company 
in which the public were substantially interested. The effect of 
that decision was that the respondent became liable to income 
tax on £3,580, the appropriate apportioned part of the income 
of the company for the year 1949 deemed to have been distributed 
to him as dividend. The respondent’s appeal to the High Court 
of Uganda was dismissed, but his further appeal from the High 
Court was unanimously allowed by the East African Court of 
Appeal. The commissioner now appealed. 

Mr. L. M. D. DE SILva, giving the judgment, said that it was 
common ground that it was necessary, first, to decide which 
member or group of members possessed a controlling interest. 
It was agreed that the remaining members were members of 
“the public’ within the meaning of subs. (2). It was not 
disputed that the shares possessed by members other than the 
respondent had been allotted unconditionally and held beneficially 
by the owners and had been freely transferable. Their lordships 
were of opinion that 51, not 75, should be adopted as the figure 
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of percentage requisite to confer a controlling interest in the 
company, and that, accordingly, the respondent had a con- 
trolling interest, and there being nothing to indicate that Sverre 
was acting in concert with him, he (Sverre) must be regarded as 
a member of “‘ the public ’’ within the meaning of the subsection. 
Inasmuch, therefore, as Sverre held shares commanding more 
than 25 per cent. of the voting power, the company was one in 
which “ the public are substantially interested.’”’” In the absence 
in the Ordinance of any provision from which control by a 
relative could be implied, relationship by itself afforded no 
sufficient reason for grouping relations together in the process 
of determining where the controlling interest resided. (Tatem 
Steam Navigation Co. v. Commissioners of Inland Revenue [1941] 
2 K.B. 194 was referred to.) Shareholders in a company who 
were members of “‘ the public ”’ did not cease to be such members 
because they became directors. The appeal would be dismissed. 
The appellant must pay the respondent the costs of this appeal. 


APPEARANCES: John Senter, Q.C., and Roderick Watson 
(Charles Russell & Co.); Heyworth Talbot, Q.C., and H. Major 
Allen (Hale, Ringrose & Morrow). 


(Reported by Cuartes CLayTon, Esq., Barrister-at-Law] [2 W.L.R. 342 


HOUSE OF LORDS 
TOWN AND COUNTRY PLANNING: “ OWNER” 
OF LAND 


London Corporation v. Cusack-Smith 


Lord Oaksey, Lord Porter, Lord Reid, Lord Tucker and Lord 
Keith of Avonholm 


‘ 20th January, 1955 


Appeal from the Court of Appeal 
98 Sor. J. 44). 

By s. 19 (1) of the Town and Country Planning Act, 1947, 
where permission to develop any land has been refused, any 
“owner of the land ’’ claiming that it has become incapable of 
reasonably beneficial use in its existing state may serve a purchase 
notice on the local council requiring them to purchase his interest 
in it. By s. 119 (1): ‘‘In this Act, except so far as... the 
context otherwise requires . . . ‘ owner,’ in relation to land, means 
...aperson... who... is entitled to receive the rack-rent of the 
land or, where the land is not let at a rack-rent, would be so 
entitled if it were so let... .’’ The Corporation of London were 
the assignees of a lease for seventy-five years from 1925 at a 
rent of £750 a year (then less than a rack-rent) of premises which, 
owing to bomb damage, had, in 1941, become a derelict site. 
In March, 1952, the freeholders (the respondents) applied to the 
corporation, as local planning authority, for permission to develop 
the site, but the corporation, who proposed to incorporate it in a 
road widening scheme, refused permission. In September, 1952, 
the freeholders purported to serve a notice on the corporation 
under s. 19 (1) of the Act requiring the corporation to purchase 
their interest in the land. The Minister of Housing and Local 
Government confirmed the purchase notice. The Queen’s 
Bench Division quashed the decision. The Court of Appeal 
having allowed an appeal from the Queen’s Bench Division, the 
corporation appealed to the House of Lords. 

Lorp Oaksry and Lorp PorTER delivered dissenting opinions 
in favour of dismissing the appeal. 


((1954] 1 Q.B. 140; 
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Lorp REID said that the respondents sought to use s. 19 to 
compel the appellants to purchase their freehold and the appellants 
replied that the respondents were not entitled to invoke it. 
It was only available to ‘“‘ any owner of the land’’ within the 
meaning of s. 19, and the appellants contended that the respon- 
dents were not owners of the land within the meaning of that 
section. They relied on the definitions ins. 119. The respondents’ 
case was that they were the owners of the land within those 
definitions, or alternatively, if they were not, then the context 
required that the definition of ‘“‘ owner ’’ should not be applied 
and that they were owners within the meaning of s. 19. Owner- 
ship within the meaning of the definition depended on whether 
or not a person was or would be entitled to receive the rack-rent 
of the land. Rack-rent meant ‘a rent of the full value of the 
tenement or near it’’ (Blackstone’s Commentaries, Ist ed., 
vol. II, p. 43). If land was let for a rent which was a rack-rent at 
the date of the lease, the land did not cease to be let at a rack- 
rent when during the currency of the lease the value of the land 
increased so that if a new lease were then made a higher rent could 
be got. No one at the relevant time was entitled to receive the 
rack-rent of the premises. The definition of ‘“‘ owner ’’ in s. 119 
had two limbs, the first dealing with the case where a person was 
entitled to receive the rack-rent, and the second where the land 
was not let at a rack-rent. There could be more than one owner 
under the first limb and if the freeholder let at a rack-rent he 
was and remained an “ owner ’’ no matter what his tenant might 
do. But where, as in the present case, the land was let for less 
than a rack-rent the second limb was ambiguous. What had to 
be supposed was that the land was let at a rack-rent and one could 
suppose either that the rent of £750 was increased to what would 
have been a rack-rent at the date of the lease, or that the land was 
let by the appellants to a new hypothetical tenant at what was 
now a rack-rent. The latter was the supposition which the 
definition required to be made. A freeholder who let at less than 
a rack-rent was excluded by the definition. As to the respondents’ 
alternative contention that the definition of ‘‘ owner ’”’ did not 
apply to s. 19, there was a strong presumption that the word was 
inserted in the section with the intention that it should have the 
meaning attributed to it ins. 119. Before it could be held that 
“the context otherwise requires,’’ it would be necessary to show 
that if the definition were excluded the result would be a more 
reasonable one which Parliament could be supposed to have 
intended. The wording of s. 19 was not inconsistent with the 
application of the definition. The respondents, though free- 
holders, did not come within the ambit of the section. The 
appeal must be allowed. 

Lorp TuckKER and Lorp KEITH OF AVONHOLM delivered 
opinions in favour of allowing the appeal. 

APPEARANCES : Harold Williams, Q.C., and Derek Walker-Smith 
(Comptroller of the City of London); Heathcote-Williams, Q.C., 
J. Ramsay Willis and Oliver Lodge (Boxall & Boxall); C.R.Winn 
and R. J. Parker (Solicitor to the Ministry of Health). 

[Reported by F. H. Cowper, Esq., Barrister-at-Law] (2 W.L.R. 363 


COURT OF APPEAL 
BUILDING CONTRACT: DELAY OF COMPLETION: 
SCARCITY OF LABOUR AND MATERIALS: CLAIM 
ON QUANTUM MERUIT 


Davis Contractors, Ltd. v. Fareham U.D.C. 


Denning, Morris and Parker, L.JJ. 
20th December, 1954 


Appeal from Lord Goddard, C.J. 


Fhe plaintiff contractors agreed to build seventy-eight houses 
for the defendant local authority within a period of eight months 
for a fixed sum. They attached to their form of tender a letter 
stating : ‘‘ Our tender is subject to adequate supplies of material 
and labour being available as and when required to carry out the 
work within the time specified.’’ In fact, owing to an unexpected 
lag in demobilisation after the war, and not to any fault on the 
part of either party, adequate supplies of labour were not 
available and the work took twenty-two months to complete. 
In those circumstances the contractors claimed in an arbitration 
that the contract was void and that they should be paid on a 
quantum meruit a sum in excess of the contract price. This 
submission was accepted by the arbitrator and confirmed by 
Lord Goddard, C.J., on a case stated. The local authority 
appealed. 

DENNING, L.J., said that there were two points : first, whether 
any extra payment was justified by the wording of the contract ; 
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secondly, whether it was justified by the general law on the 
principle of Bush v. Whitehaven Port and Town Trustees (1888), 
2 Hudson’s Building Contracts, 4th ed., 122. On the question of 
construction, the contractors said that the contract was not 
binding on them if adequate supplies of material and labour 
were not available when required ; that might be a literal but 
was not the reasonable interpretation, which dealt only with the 
time of completion. It meant that if adequate supplies were not 
available when wanted the contractors would be excused from 
completing the work in the time specified and would be given a 
reasonable time ; as had in fact been done. In Bush’s case (supra) 
the plaintiff contracted to lay a water main, on the footing that 
the work was to be done in the dry summer months, and that 
possession of the site was to be given when required. The 
defendants failed to give possession until October, so that the 
work had to be done in the wet winter months, and the plaintiff 
claimed an extra payment on that account. The contract contained 
a clause entitling the contractor to an extension of time but 
not to extra payment if the site was not made available in time. 
The jury found that the conditions of the contract had been so 
completely changed as to make the special conditions inapplicable ; 
and the Court of Appeal held that in the new situation Bush had a 
claim to a quantum meruit. The arbitrator had applied that case 
because an eight months’ contract had been turned into a 
twenty-two months’ contract. But there was a great distinction 
between that case and the present one, as the Whitehaven 
trustees had failed in their duty to deliver the site in time, and 
the old principle stated by Lord Coke applied, that a man should 
not be allowed to take advantage of a condition brought about 
by himself (see the New Zealand Shipping case [1919] A.C. 1, 
at p. 7). In the present case, without the fault of either party, an 
unexpected turn of events had rendered the contract more 
onerous than the parties had contemplated ; that was no ground 
for relieving a party of his obligations (see British Movietonews, 
Ltd. v. London and District Cinemas, Ltd. [1952] A.C. 166). The 
appeal should be allowed. 

Morris and ParKER, L.JJ., agreed. Appeal allowed. Leave 
to appeal. 

APPEARANCES: H. J. Phillimore, Q.C., and S. Chapman 
(Kingsford, Dorman & Co., for Blake, Lapthorn, Roberts & Rea, 
Portsmouth) ; C. Salmon, Q.C., and S. Daniel (Blakeney and 
Marsden Popple). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 388 


PRACTICE: NO POWER IN COURT TO ORDER 
EXCHANGE OF MEDICAL REPORTS 


Worrall v. Reich 


Jenkins and Morris, L.JJ. 
11th January, 1955 


Interlocutory appeal from Glyn-Jones, J., 


In an action for personal injuries a summons for directions was 
taken out by the plaintiff pursuant to Ord. 30, which in its 
present form was adopted in 1954. Rule 6 of the order is concerned 
with ‘‘ the duty to give all available information at hearing,”’ 
and Form 3a in Appendix K to the Rules of the Supreme Court 
provides a form to be used on an application for a summons for 
directions. Paragraph 23 of the form is in the following terms : 
‘“ A medical report be agreed if possible and that, if not, the 
medical evidence be limited to two witnesses for each party.” 
The master made an order in the following terms: ‘‘ Exchange 
medical reports, if not agreed, the medical evidence be limited to 
two witnesses for each party.’’ The defendant appealed to the 
judge who affirmed the master’s order. On appeal to the Court 
of Appeal it was contended for the defendant that the master 
had no power to make an order for the exchange of medical 
documents inasmuch as they were privileged documents and as 
such were exempted from disclosure by r. 6 (4) of Ord. 30 and 
could not properly, therefore, be made the subject of an order 
for exchange. 

Jenkins, L.J., said that the order under appeal was made 
under the new Ord. 30, which related to summonses for directions 
and was adopted in 1954 to give effect to the recommendations 
of the Evershed Report. There was no doubt that the order gave 
ample powers to the master with a view to saving expense and 
delay in the trial of actions. The object of the provisions of r. 6 
of the order clearly was to ensure so far as possible that the 
parties (to use a colloquialism) put all their cards on the table 
so that the real issues between them emerged and the amount 
of evidence necessary to be given, whether documentary or oral, 
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might be limited to matters which were really in issue and 
seriously contested by the parties. But r. 6 was subject to the 
important limitation in para. (4) which was expressly referred to 
in its earlier provisions. Paragraph (4) provided: ‘‘ Notwith- 
standing anything in the preceding provisions of this rule, no 
information or documents which are privileged from disclosure 
shall be required to be given or produced under this rule by or by 
the advisers of any party otherwise than with the consent of that 
party.”’ It was said for the defendant that the second paragraph 
of the order on the summons for directions in the form in which 
it now stood was in direct conflict with the express provisions of 
r. 6 (4), inasmuch as medical reports made on behalf of either 
party on the advice of their legal advisers and for the purpose of 
preparing their case for trial were privileged documents, and as 
such within the exception contained in para. (4) of r. 6, and could 
not properly be made the subject of an order for exchange. 
It was further said that an order for directions in that form was 
a new departure as it had the effect of compelling a party to 
commit himself in advance to calling a particular witness, 
inasmuch as it compelled him to put in evidence a document 
amounting to the proof of the evidence which a particular 
medical adviser would give on his behalf. In his view, the 
objection on the ground that medical reports were privileged 
from discovery was a valid objection, and it followed that the 
order should not have been made in the form in which it was but 
should follow the printed form of summons. Accordingly, 
although he could see that in some circumstances it might be 
desirable from the practical point of view that medical reports 
should be exchanged, and although it might be highly expedient 
that the parties should by agreement adopt that course in many 
cases, it did not seem to him that it could properly be made the 
subject of an order, and the appeal should, therefore, be allowed. 


Morris, L.J., delivered judgment to the same effect. Appeal 
allowed. 
APPEARANCES: J. Ritchie (Barlow, Lyde & Gilbert); I. F. 


Reuben (Bryan O’Connor & Co.). 
(Reported by Puitip B. Durnrorp, Esq., Barrister-at-Law) [2 W.L.R. 338 


HOSEPIPE OVER ROAD: WHETHER OBSTRUCTION : 
RIGHTS OF FRONTAGER 


Trevett and Another v. Lee and Another 


Evershed, M.R., Birkett and Parker, L.JJ. 
12th January, 1955 


Appeal from Dorchester County Court. 


The house of the defendants, a Mr. and Mrs. Lee, fronted on 
a country road at Puncknoll, Dorset, carrying little but local 
traffic. The house, although equipped with water sanitation, 
was not connected with a water main, and in time of drought, 
when the supply of rain water ran out, the defendants were 
accustomed to lay a small garden hosepipe across the road to 
enable water to be brought by gravity from a water supply on 
the other side of the road to their premises. On the morning 
of 21st March, 1953, the first plaintiff, as servant or agent of 
her husband, the second plaintiff, was delivering milk. She saw 
the hosepipe, but in trying to step over it caught her heel on 
it and, in attempting to save the milk bottles she was carrying, 
fell and injured her back. She and her husband claimed damages 
against the defendants on the ground of negligence and nuisance. 
The county court judge held that, if there were any negligence 
on the part of the defendants, the first plaintiff had been guilty 
of such contributory negligence, in failing to step over the pipe, 
as to extinguish her claim in negligence. With regard to the 
claim in nuisance, the judge held that if the pipe had been placed 
across the road by an ordinary member of the public it would 
have amounted to an obstruction, but it was in fact justified 
as a legitimate obstruction ancillary to the enjoyment by the 
defendants of their premises. The plaintiffs appealed against 
the holding of the judge that the hosepipe did not constitute a 
nuisance. 

EVERSHED, M.R., said that, applying the observations of 
Romer, L.J., in Harper v. G. N. Haden & Sons, Ltd. [1933] 
Ch. 298, 319, 320, and Devlin, J., in Farrell v. John Mowlem & Co., 
Lid. [1954] 1 Ll.Rep. 437, 439, there were two kinds of rights in 
a highway. There was, first, the right of the ordinary member 
of the public to use a highway and, second, there was the right 
of the owner of a house abutting on a highway to use it for access 
to his house and for purposes properly connected with its use. 
The question whether a householder was or was not obstructing 
a highway so as to give rise to a cause of action was to be judged 
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by balancing, on standards of reasonableness, the claims and 
conduct of the householder on the one side and those of members 
of the public on the other. That question was one of fact, 
and the judge having found that the defendants’ conduct in 
laying the pipe across the highway, in the circumstances of the 
case, did not constitute a nuisance, the appeal should be 
dismissed. His lordship referred to but did not decide whether 
having regard to the provisions of ss. 1 and 4 of the Law Reform 
(Contributory Negligence) Act, 1945, the same standard of 
contributory negligence as is applicable in claims for negligence 
is also applicable to claims based on nuisance. 

BirKETT, L.J., agreed. 

PaRKER, L.J., also agreed, emphasising that the principle 
illustrated by Harper’s case (supra) was only applicable in very 
special circumstances, and though it was applicable in the 
present case, it should be applied with great caution. Appeal 
dismissed. 

APPEARANCES: Raymond Stock (Barnes & Butler, for J. W. 
Milley & Son, Poole); Robert Hughes (Gibson & Weldon, for 
Andrews, Wetherall & Co., Poole). 

(Reported by Miss E. Dancerriecp, Barrister-at-Law) [1 W.L.R. 113 
RENT ACTS: APPLICATION: FURNISHED PREMISES : 
NO EVIDENCE AS TO VALUE OF FURNITURE 


Hern v. Palmer 
Evershed, M.R., Birkett and Parker, L.JJ. 
13th January, 1955 
Appeal from Cardiff County Court. 


The landlord, Mrs. S. E. Hern, was the owner of premises, known 
as 13 Stockland Street, Grangetown, Cardiff, within the Rent Acts, 
which she advertised to let as furnished premises in 1953. The 
tenant, having inspected the premises, himself drafted a tenancy 
agreement between the landlord and himself, in which he 
agreed to take a tenancy of part of the premises, which were 
described as partly furnished, for one year at a weekly rental 
of {2 10s. On 13th April, 1954, the landlord gave to the 
tenant notice to quit and sought to recover possession. The 
tenant claimed the protection of the Rent Acts, alleging 
that the premises were not furnished premises. The landlord 
gave evidence of the circumstances of the letting and of the 
furniture in each of the three rooms and kitchenette let. 
According to this evidence, the rooms were all fully furnished 
with a reasonable amount of furniture, except that the dining 
room had no table, the bedroom had no bed and the kitchenette 
was without a gas stove. She alleged that the tenant had 
stated that he wished to supply these articles himself. She gave 
no evidence as to the cost of the furniture, or of its value to the 
tenant. She was cross-examined and it was not suggested to 
her that the furniture was valueless. At the close of the 
plaintiff's evidence, the tenant called no evidence, but counsel 
on his behalf submitted that no evidence had been given in 
accordance with the requirements of s. 10 (1) of the Rent and 
Mortgage Interest Restrictions Act, 1923, to show that the 
amount of the rent fairly attributable to the use of the furniture, 
regard being had to the value of the same to the tenant, formed 
a substantial portion of the whole rent. The county court 
judge accepted that submission and gave judgment for the 
tenant. He ordered that the standard rent of the premises 
should be fixed by the registrar, who held that the standard 
rent was 16s. 1d. a week. The landlord appealed. 

Birkett, L.J. (delivering the leading judgment), said that in 
cases of this character evidence ought to be given of the capital 
value of the furniture, of the value of that furniture to the 
tenant, so that material would be before the judge on which he 
could decide according to the tenor and meaning of s. 10 (1) of 
the Act of 1923. It did not, however, follow that because no 
such evidence had been given there was no case for the 
tenant to answer. In the special circumstances of the case 
there was evidence on which the judge could, and should have, 
concluded that the onus on the question of substantiality under 
s. 10 (1) had been discharged by the landlord, in the absence of 
any evidence to the contrary, and the case should, therefore, 
be remitted for a rehearing. 

EvERSHED, M.R., agreed. Roppel v. Bennett [1949] 1 K.B. 115 
was distinguishable. The court, while having regard to the 
provisions of s. 10 (1) of the Act of 1923, could infer that the 
premises were let as furnished or partly furnished premises, and 
that the amount of rent fairly attributable to the use of the 
furniture formed a substantial part of the whole rent. The 
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tenant had elected to call no evidence and in cases other than 
those governed by the Rent Acts that election would have been 
final, but that was not so here, and at the rehearing the tenant 
would not be excluded from giving any evidence. 

PARKER, L.J., agreed. Appeal allowed. 

APPEARANCES: John Wilmers (Jaques & Co., for D. Edmunds 
Rees, Caerphilly) ; Aubrey Myerson and Miss D. M. Rowland 
(Rhys Roberts & Co., for Leo Abse & Cohen, Cardiff). 


(Reported by Miss E. Danczarie.p, Barrister-at-Law] {1 W.L.R. 123 


QUEEN’S BENCH DIVISION 


EXECUTION: SALE OF GOODS BY SHERIFF’S 
OFFICER ON DEBTOR’S PREMISES: TRESPASS 


Watson v. Murray & Co. 


Hilbery, J. 11th January, 1955 
Action. 


On 15th May, 1952, a firm obtained judgment against the 
plaintiff, the proprietor of a ladies’ outfitting business at 
Camberley, who was in financial difficulties. On 16th May a 
representative of the defendants, who were the sheriff's officers, 
served on the plaintiff a writ of fi. fa., and the plaintiff executed 
an agreement of ‘‘ walking possession,’’ and four further writs 
were similarly dealt with between that date and 20th June, when 
the total indebtedness on judgments amounted to £556 plus 
costs and expenses. On 24th June the defendants placed a 
number of “ lot ’’ tickets on items of the plaintiff’s stock, locked 
the shop and excluded the plaintiff from 4.30 p.m. until the 
next morning. They issued posters and advertisements of a 
proposed auction sale on 4th July; some of the posters were 
posted on the shop windows. On the day before the sale the 
defendants, exercising complete control over the premises and 
the goods lotted, invited prospective buyers to view the goods. 
On 4th July, just before the auction was to begin, the auctioneer, 
who was a partner in the defendant firm, announced the cancella- 
tion of the sale as the debts had been paid. It was then found 
that two of the garments included in the sale were missing. The 
plaintiff, who had throughout objected to the holding of the sale 
on her premises, brought an action claiming damages (a) for 
trespass to goods and land; (b) for detinue and/or conversion. 

HILBEry, J., said that the first question was whether the 
action of the defendants’ representative amounted to a seizure. 
He had gone to the shop armed with the writ, and said that he 
must take possession of the goods; when the plaintiff objected 
to his staying, he produced and she signed the “ walking 
possession ’’ agreement, whereby in consideration of the defen- 
dants not remaining in possession she agreed to admit them at 
any time and not to remove the goods. The defendants argued 
that on these facts there had been no seizure, but having regard 
to Bissicks v. Bath Colliery Co., Ltd. (1877), 2 Ex. D. 459, and 
Mortimore v. Cragg (1878), 3 C.P.D. 216, and to the wording of 
the agreement that contention failed. It was necessary to 
consider whether any of the seizures were excessive, as Gawler 
v. Chaplin (1848), 2 Ex. 503, showed that an excessive seizure 
gave a cause of action against the sheriff. When the writs had 
multiplied and it became urgently necessary to hold a sale to 
save the plaintiff from an act of bankruptcy, the defendants 
tried to have the sale conducted at outside auction rooms ; but 
the proprietors refused as they did not want jobs which might 
go off at the last moment if the writs were satisfied. Accordingly 
the events leading up to the sale on the plaintiff’s premises took 
place. It was a trespass on the plaintiff's property to take 
exclusive possession of them and lock her out. The defendants 
did not keep a proper watch when the premises were open for 
viewing, and were liable in negligence for the loss of the garments 
which disappeared. The next question was whether the number of 
goods lotted for sale was such as to constitute an excessive 
seizure. The plaintiff contended that the goods might be 
expected to realise an estimated percentage of their retail value ; 
the defendants contended that such sales were quite unpredictable 
and that it was the sheriff's duty to seize sufficient goods to 
satisfy the executions. The defendants had acted in good faith, 
and in view of the hazards attending such a sale, it could not be 
said that the seizure was excessive. The serious question 
remained whether the defendants had any right to insist on 
using the plaintiff's premises as they did in connection with the 
sale. The writ of fi. fa. did not authorise the sheriff to seize 
the premises of a debtor. At common law it was his duty to 
remove the goods to some place where they could be safely 
kept until sold, and there was no English authority to show that 
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he could hold the sale on the debtor’s premises. In re Purcell 
(1884), 13 L.R. Ir. 489, was not a direct authority for such a 
contention. It might be that if the sheriff could show that it 
was impossible to sell the goods elsewhere he would be justified, 
as the law would not require of him what was impossible ; in 
the present case the defendants had not proved such an 
impossibility. Their acts consequently constituted trespasses ; 
the acts being the locking of the premises so as to exclude the 
plaintiff after they had lotted the goods ; opening the premises 
to the public to view the goods catalogued, and putting up 
posters on the plaintiff’s premises. It had been said that the 
plaintiff’s business had been so prejudicially affected that she 
had to sell and close down. The damages, accordingly, were 
more than nominal. There would be judgment for the plaintiff 
for £300 for the trespass, and £18 in respect of the lost dresses. 
Judgment for the plaintiff. 

APPEARANCES: L. Caplan, Q.C., and W. Frankel (Harold 
Kenwright & Cox); Sir F. Soskice, Q.C., and M. Lee (Wigan 


and Co.). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [2 W.L.R. 349 


BAILMENT: “ALL GOODS LEFT AT CUSTOMERS’ 


RISK”: LIABILITY FOR UNEXPLAINED LOSS 
Woolmer v. Delmer Price, Ltd. 
MeNair, J. 13th January, 1955 
Action. 


The plaintiff delivered a fur coat to the defendants, either for 
resale or for storage, on the condition, as printed on the 
defendants’ usual receipt, ‘‘ All goods left at customers’ risk.” 
Subsequently the defendants failed to comply with a demand of 
the plaintiff for the return of the coat. The plaintiff sued the 
defendants, claiming in detinue for the return of the coat or its 
value, and, alternatively, claiming the value of the coat as 
damages for breach of contract. In the action the defendants 
failed to substantiate a plea of redelivery and were unable to 
adduce satisfactory evidence as to what had happened to the 
coat. 

McNair, J., said that it seemed to him on the facts of the case 
that the defendants could not escape liability unless they 
established either that the loss did occur in some way not involving 
their negligence, or, alternatively, that it did occur by their 
negligence. But if they failed to adduce satisfactory evidence 
as to how the loss had occurred, and it might have occurred in a 
way not covered by the protective clause printed on their receipt, 
then the clause did not avail them. Had the coat been sold and 
its sale mistakenly recorded as a sale of another coat, the clause 
would not be brought into operation, nor would it avail the 
defendants if there had been a fundamental breach of contract 
by a dealing with the coat otherwise than authorised by the 
contract. Judgment for the plaintiff. 

APPEARANCES: Exjc Falk (Haslewood, Hare, Shirley Woolmer 
and Co.) ; M. Lee (Kenneth Brown, Baker, Baker). 

(Reported by Miss J. F. Lams, Barrister-at-Law] (2 W.L.R. 329 
HIGHWAYS: WHETHER COUNCIL ENTITLED TO 
MAKE UP FOOTPATH 


Robinson v. Richmond (Surrey) Borough Council 
Lord Goddard, C.J., Cassels and Streatfeild, JJ. 
18th January, 1955 
Case stated by Surrey Quarter Sessions. 


In 1938, by agreement with the local borough council, the 
developers of certain land abutting on the south side of Sandy 
Lane, Petersham, a highway connecting two roads, set back the 
boundary fences of the plots 14 feet from the lane so as to leave a 
strip of land between the fences and the lane. No part of the strip 
was conveyed to the purchasers of the plots. The land sold was 
divided into plots abutting upon the strip and in course of time 
there was trodden down upon the strip a footpath between the 
premises and the carriageway. At all material times the part of 
the strip nearest to the lane consisted of a hedge planted with 
trees and shrubs. In July, 1953, the council, under the provisions 
of the Private Street Works Act, 1892, approved an estimate and 
provisional apportionment in respect of proposed private street 
works, consisting of a foot-pavement 6 feet wide, upon the strip. 
The occupiers of the premises abutting upon the strip objected to 
the apportionment on the ground that the footpath was a highway 
repairable by the inhabitants at large and that, therefore, by 
s. 7 (b) of the Private Street Works Act, 1892, the council had 
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no power to make it up. Quarter sessions allowed an appeal by 
the objectors from the approval by Richmond justices of the 
apportionment and the council appealed. 

Lorp GopparD, C.J., said that the position which quarter 
sessions found and which there was ample evidence to support 
was that the strip had been dedicated to the public and that the 
public had accepted it by walking along it; it was, therefore, a 
highway. At common law a highway was repairable by the 
inhabitants at large, but s. 23 of the Highway Act, 1835, provided 
that the mere acts of dedication and acceptance should not cast 
the burden of repair on the public. The Act distinguished between 
roads and footpaths ; s. 23 applied to a road, an occupation way, 
a driftway or a horsepath, and had it been intended to apply to 
every form of highway, it would have said so. The words used 
in the section were words which obviously excluded footpaths. 
Therefore as there was a finding that the footpath was dedicated 
to the public and that the public had accepted the dedication, 
it followed that it became a highway repairable by the 
inhabitants at large and, therefore, was exempt under the Private 
Street Works Act, 1892. He would dismiss the appeal. 

CassELs and STREATFEILD, JJ., agreed. Appeal dismissed. 
Leave to appeal. 

APPEARANCES: Robert Hughes (C. Heyworth, Town Clerk, 
Richmond) ; Douglas G. H. Frank (Caporn & Campbell). 

{Reported by Miss J. F. Lams, Barrister-at-Law] (2 W.L.R. 333 


ELECTRICITY: FALL OF ELECTRICIAN: “DANGER” 
WITHIN MEANING OF REGULATIONS 
Lane v. London Electricity Board 
Parker, L.J. (sitting as an additional judge) 
18th January, 1955 
Action. 


The Regulations for the Generation, Transformation, Distribu- 
tion and Use of Electrical Energy, 1908, provide by reg. 26: 
“ All those parts of premises in which apparatus is placed shall be 
adequately lighted to prevent danger.”” ‘‘ Danger” is defined 
as danger to health or danger to life or limb from shock, burn 
or other injury to persons employed, or from fire, attendant upon 
the generation, transformation, distribution or use of electrical 
energy. An electrician employed by the defendants, while 
inspecting an electricity substation in course of reconstruction 
before he installed some additional lights, fell into an open duct 
in the floor between two pieces of apparatus and injured his 
knee. In an action for personal injuries he alleged that the 
premises were ‘inadequately lighted to prevent danger ’”’ 
contrary to reg. 26. 

PaRKER, L.J., said that the action failed. First, the plaintiff 
had not established that the place was inadequately lighted. 
Secondly, the defendants contended that the plaintiff’s injury 
did not result from any “ danger” within the meaning of the 
regulations. On their true construction, “‘ other injury ’’ must be 
read strictly ejusdem generis with “shock”? or “ burn”; it 
must be due to electrical energy. Where the words “so as to 
prevent danger ”’ occurred in the regulations, the regulations all 
clearly referred to danger from electricity. The plaintiff, therefore, 
could not bring himself within the regulations. Judgment for 
the defendants. 

APPEARANCES: H. Edmunds (Rowley, Ashworth & Co.) ; 
W. L. Mars-Jones (Gardiner & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 106 
ACCOMMODATION AGENCY: LEGALITY 
McInnes v. Clarke 
Lord Goddard, C.J., Cassels and Streatfeild, JJ. 
19th January, 1955 


Case stated by metropolitan magistrate. 


The Accommodation Agencies Act, 1953, provides, by s. 1 (1) : 
. .. any person who .. . (b) demands or accepts payment of any 
sum of money in consideration of supplying, or undertaking to 
supply, to any person addresses or other particulars of houses 
to let . . . shall be guilty of an offence.” An estate agent carried 
on a business of finding for persons requiring it furnished accom- 
modation. On a person making an inquiry for accommodation, 
he would be told that the fee payable by him, if accommodated, 
was a sum equal to one week’s rent of the premises and that a 
deposit of approximately half of the weekly rental which he was 
willing to pay would be asked for. If the client was willing to 
pay the deposit, an agreement was entered into between the client 
and the estate agent. Either before or after the agreement was 
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signed a list of addresses would be given to the client. After 
a client had obtained accommodation, he would return and pay the 
balance of the fee due. Unsatisfied clients received their deposits 
back in full. The magistrate found that the defendant was 
carrying on an honest business, but convicted him of offences 
against s. 1 (1) (6), and imposed a nominal fine. The defendant 
appealed. 

Lorp Gopparp, C.J., said that the defendant had accepted 
payment in consideration for supplying addresses or other 
particulars of houses to people who applied to him. That he had 
undertaken ‘to return the deposit if the transaction fell through 
was neither here nor there. The deposit which the defendant 
took was by way of part payment if the client took one of the 
houses supplied on the list. The appeal failed. 

CASSELS and STREATFEILD, JJ., agreed. Appeal dismissed. 

APPEARANCES: Melford Stevenson, Q.C., and R. Willis 
(Willis & Willis); J. Phipps (Director of Public Prosecutions). 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law) [1 W.L.R. 102 


CASE STATED: SUBMISSION TO BOTH 
SIDES 
Cowlishaw v. Chalkley 


Lord Goddard, C.J., Cassels and Streatfeild, JJ. 
20th January, 1955 


Case stated by justices. 


The justices dismissed an information preferred by the police 
under the Road Traffic Act, 1930, s. 12, for alleged dangerous 
driving. They stated a case in which they set out certain facts 
and also contentions alleged to have been made by the prosecution 
and the defendant. At the hearing of an appeal by the police, 
counsel for the police and for the defendant informed the court 
that no contentions were in fact made on either side, as after 
the witnesses for the prosecution had been called and cross- 
examined by the solicitor for the defendant, the latter went 
into the witness box and took the oath, whereupon the justices 
said that they wished to hear no more of the case, that no case 
had been made out, and that they would accordingly dismiss 
the information. 

Lorp GopparD, C.J., said that it appeared that in stating 
that certain contentions were made on behalf of the defendant 
the justices were really stating their recollections of the line his 
solicitor took in cross-examination, because obviously he was 
cross-examining on those lines. The court was assured by both 
counsel that no submission was made, and it was said on behalf 
of the defendant that, while he was not disputing that the evidence 
set out in the case was given, he wanted to give his own evidence 
because he wished to put a different complexion upon it. The 
court was bound to say that as the course was an improper one, 
and the case was improperly stated, the case must be sent 
back to the justices with a direction that it was to be reheard 
before other justices than those who stated the case. The court 
also desired to say that it was the better practice, though it 
could not be insisted on, that where justices agreed to state a 
case, if they stated it themselves it should be submitted to both 
sides ; and in case of any complication it should be left to the 
parties themselves to draft the case and submit it to the justices 
for their consideration. Such a point would nat then arise. 
Case remitted. 

APPEARANCES: P. Wrightson (Solicitors for the Metropolitan 
Police) ; C.G. L. Du Cann (Pierron & Morley). 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law) (1 W.L.R. 101 


JUSTICES : 


NUISANCE: NOISY ANIMALS CAUSING NUISANCE: 
VALIDITY OF BYELAW 


Morrissey v. Galer 
Lord Goddard, C.J., Cassels and Streatfeild, J J. 
20th January, 1955 
Case stated by West Kent Quarter Sessions. 


Section 249 of the Local Government Act, 1933, provides: 
““(1) A county council... may make byelaws . . . for the 
prevention and suppression of nuisances ...”; subs. (4) 
provides that such power does not extend to nuisances which can 
be dealt with in a summary manner by statute. By s. 92 of the 
Public Health Act, 1936: ‘(1) ... the following matters 
may... be dealt with summarily ... that is to say :— 
. . . (b) any animal kept in such a manner as to be prejudicial 
to health or a nuisance .. .”’ Justices convicted the defendant 
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for an offence against a byelaw made by the Kent County Council 
prohibiting the keeping in any premises ‘‘ any noisy animal which 
shall be or cause a serious nuisance to residents in the neighbour- 
hood.”’ Quarter sessions quashed the conviction on the ground 
that*the byelaw was ultra vires as 1t dealt with the same subject 
matter as s. 92 of the Act of 1936. The county council appealed. 

Lorp Gopparp, C.J., said that it was a pity that the word 
“serious ’’ was used, as it might give rise to a great deal of 
dispute ; in law, generally speaking, a thing was either a nuisance 
or it was not. It was clear that the byelaw did not deal with the 
same subject-matter as s. 92. The section dealt with insanitary 
conditions under which the animal was kept which might create 
a nuisance; it was not concerned with noisy animals, which 
might be kept in the most sanitary conditions. The byelaw was 
perfectly good, and the case must be remitted to quarter sessions 
with a direction to hear the appeal. 

CASSELS and STREATFEILD, JJ., agreed. Appeal allowed. 

APPEARANCES: Melford Stevenson, Q.C., B. R. Clapham and 
P. W. Gibbings (Sharpe, Pritchard & Co., for R. P. Tunstall, 
Maidstone) ; Conolly Gage (Monckton, Son & Collis, Maidstone). 

(Reported by F. R. Dymonp, Esq, Barrister-at-Law) {1 W.L.R. 110 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


LEGITIMACY: EVIDENCE: ADMISSIBILITY : DOMICILE: 
STATEMENTS BY PETITIONER’S DECEASED 
FATHER 
Scappaticci v. A.-G. 

Willmer, J. 13th December, 1954 

Petition for declaration of legitimacy under the Matrimonial 
Causes Act, 1950, s. 17 (2). 

The father of the petitioner, Gaetano Scappaticci, came to 
England from Italy in 1900 and continued to live and work in 
London until 1910, apart from some holidays which he spent in 
Italy. The birth of the petitioner in July, 1910, was registered 
in the sub-district of Shoreditch North-West. In October, 1910, 
a marriage was celebrated between Gaetano Scappaticci and 
Maria Cabrelli at St. Peter’s Italian Church, Holborn. In 1910 
or 1911 Gaetano Scappaticci returned to Italy with his wife and 
child, the petitioner, and died in June, 1950, never having 
returned to England apart from a holiday in 1949. The petitioner 
prayed for a declaration of legitimacy, and it was accordingly 
necessary to establish whether or no the petitioner’s deceased 
father was domiciled in England at the date of the marriage 
in Holborn in October, 1910. The question was raised as to 
whether evidence of statements made by the petitioner’s deceased 
father as to his domiciliary intentions were admissible upon 
the issue of domicile. The Attorney-General did not object 
to the admission of the evidence, but submitted to the judgment 
of the court. 

WILLMER, J., said that he proposed to admit the evidence. 
On a matter such as domicile, where the state of mind of the 
deceased person was the crucial question, that which he might 
have said in his lifetime was certainly excellent evidence, if not 
the best evidence, as to what his state of mind had been. There 
was authority in In the matter of Arthur Henry Davy (1935) P. 1 
and Battle v. Attorney-General [1949) P. 358, not, it was true, 
direct authority, for the admissibility of this particular type 
of evidence and for a relaxation of the rules relating to hearsay 
in cases of this character. As this question had now arisen in 
relation to an issue of domicile, the relaxation of the rule allowed 
in those cases ought to be relaxed sufficiently far to enable the 
evidence in this case to be received. Evidence admitted. 

APPEARANCES: H. E. L. McCreery (Cunliffe & Airy) ; Colin 
Duncan (Treasury Solicitor). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [2 W.L.R. 409 


DIVORCE: PRIVILEGE: CROWN PRIVILEGE 
Broome v. Broome (Edmundson cited) 
Sachs, J. 15th December, 1954 
Defended petition for divorce. 

_By her petition dated 12th August, 1953, a wife sought the 
dissolution of her marriage on the ground of her husband’s 
cruelty. She alleged, inter alia, as acts of cruelty certain 
behaviour of the husband in 1951 when she joined him in Hong 
Kong, where he was then serving as a sergeant in the army. 
The husband, by his answer, dated 19th November, 1953, denied 
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the charges of cruelty and subsequently by an amendment dated 
4th October, 1954, alleged that the wife had committed adultery, 
and cross-prayed for a divorce. On 10th December, 1953, the 
wife caused a subpa@na ad testificandum to be served upon a 
Mrs. Allsop, who at the time of the wife’s visit to Hong Kong 
was the sole representative of the Soldiers’, Sailors’ and Airmen’s 
Families Association (S.S.A.F.A.) in Hong Kong. It appeared 
that she might be asked to give evidence of general matters as 
well as of matters relevant to the question of negotiations for a 
reconciliation between the parties. On 12th November, 1954, the 
wife caused to be served upon the Secretary of State for War 
a subpana duces tecum requiring him to bring “all letters 
received by, copies of letters sent by and memoranda and records 
made by the Soldiers’, Sailors’ and Airmen’s Families Association 
concerning the [wife] and the [husband].’’ The Secretary of 
State for War thereupon issued a certificate dated 29th November, 
1954, stating: ‘‘I have read the correspondence and notes 
covered by the subpoena issued to me dated 12th November, 
1954, and I have considered the evidence which Mrs. Gwenneth 
Mary Allsop could give, as set out in a statement taken from her 
and submitted to the Treasury Solicitor . . . and I am of opinion 
that it is not in the public interest that the documents should 
be produced or the evidence of Mrs. Allsop given orally.’’ 
Application was made on behalf of the Crown at the beginning 
of the hearing to have both subpoenas set aside ; argument upon 
the matter was, however, deferred until the witness Mrs. Allsop 
was called. The case is reported solely upon the questions of 
privilege claimed by the Crown. 

Sacus, J., reading his judgment, referred to the nature of the 
subpoenas and to the invaluable assistance given to members of 
the Forces by S.S.A.F.A. The authorities, he continued, made 
it clear that, where documents were concerned, Crown privilege 
could attach irrespective of where a document originated or in 
whose custody it reposed—subject, however, to the points that 
all the decided cases related to documents which had either 
emanated from or had come into the possession of some servant 
or agent of the Crown properly, and that where the Crown 
was in physical possession of a document that normally of itself 
resulted in the Crown being able to claim privilege. The 
authorities also appeared to support counsel’s argument 
that secondary evidence would be admissible in respect of docu- 
ments sent in the normal course of communication by or to 
servants of the Crown cr their agents ; but the position where the 
Crown was a mere bailee might need further examination. 
Referring to the subpena ad testificandum, his lordship said 
that it had been submitted that Crown privilege attached not 
merely to documents, but also to any facts whatsoever—whether 
or not mentioned in documents to which Crown privilege attached. 
It had been submitted that a Minister of the Crown could give 
a certificate that the giving of evidence by any specified witness 
(whether or not a servant or agent of the Crown) as to any set 
of facts or class of fagts would be contrary to the public interest, 
and that once that certificate had been given those facts could 
not be given in evidence in court by the witness. What might 
be compendiously described as “ privilege by unexaminable 
certificate ’’ was thus asserted to be all-embracing. Counsel 
had, however, been unable to produce any authority as to a court 
acting on such a broad claim by the Crown apart from a dictum 
in Duncan v. Cammell, Laird & Co., Lid. [1942] A.C. 624, 643 
which was to be distinguished. It had also been submitted, 
in relation to S.S.A.F.A. and questions of reconciliation attempts, 
that, whereas the privilege in cases like Mole v. Mole [1951) 
P. 21 could be waived by the parties, the Minister of War desired 
that there should be no chance of such a waiver. The head of 
public interest put forward was that of the maintenance of the 
morale of the Armed Forces. But it appeared that the evidence 
in the present case by the S.S.A.F.A. representative might well be 
relevant to points which had arisen before there was any occasion 
for reconciliation between the parties, such as disputes as to 
what accommodation could have been secured by the husband 
at the time his wife arrived in Hong Kong, and as to matters 
relating to general conditions in Hong Kong. Until questions 
were put to the witness, it was obviously impossible to tell whether 
or not they came within that area of S.S.A.F.A. activities for 
which the Minister of War was stated to desire protection. An 
application to set aside the subpoena would, if granted, have 
prevented the witness even being sworn, and would certainly 
have prevented her giving evidence on any fact, whether or 
not it was one against the public interest to disclose. Further, 
any certificate in a ‘‘ blanket form’ which stopped a witness 
going into the witness-box seemed contrary in principle to those 
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portions of the decided cases which enjoined Ministers before 
giving a certificate as regards documents to examine each in turn in 
the light of the issues arising in the case. In those circumstances, 
it appeared that, even if it were within the competence of a 
Minister of the Crown to prevent a witness giving evidence on 
some set of facts or class of facts, it was wrong to adopt a pro- 
cedure which would prevent the witness giving any evidence 
whatsoever of any sort. Accordingly, the application to set 
aside the subpoena had failed. It had then been suggested 
that it might be left open to the Crown to listen to each question 
in turn and take on that question such objection as might seem 
right. But he (his lordship) had ruled that, unless some further 
certificate setting out the precise nature of the privilege claimed 
were filed, the course suggested could not be adopted. An 
adjournment for that purpose had been refused. As the claim to 
Crown privilege failed on an issue of procedure, it was not neces- 
sary to decide whether the privilege existed as claimed, or what 
was the correct procedure for claiming it. But at the stage 
when the ruling was given, he (his lordship) had not been per- 
suaded of the existence of the privilege in the terms in which 
it had been submitted. In his lordship’s view, however, any 
court would consider carefully before conceding to the Crown 
what would be, in effect, a general power wholly to suppress 
evidence from every source of facts merely upon the unexaminable 
opinion of a Minister as to what that Minister regarded as the 
public interest. Whatever might be the position in other countries, 
it would seem that this country had progressed for some con- 
siderable period without such a wide power having been thus 
asserted. His lordship then considered the remainder of the 
evidence and held upon the facts that the charge of cruelty 
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PROGRESS OF BILLS 
Read First Time :— 
Chatham Intra Charity of Richard Watts and Other Charities 
Bill [H.C.) 3rd February. 


Food and Drugs (Scotland) Bill [H.L.] [ist .February. 
To amend and consolidate certain enactments in Scotland 
relating to food and drugs, and for purposes connected therewith. 


Read Second Time : 
Corn Exchange Bill |H.L. 
Dewsbury Moor Crematorium Bill |H.L. | 
Liverpool Corporation Bill [H.L. 
Milford Docks Bill [H.L. 
Monmouthshire County Council Bill {H.L.! 
New Towns Bill [H.C.] 
North Wales Hydro-Electric Power Bill [H.L. 


Ist February. 
{2nd February. 
‘2nd February. 
2nd February. 
(1st February. 
(3rd February. 


Ist February. 
Saint Stephen Coleman Street Bill [H.L.] Ist February. 
Swansea Corporation (Fairwood Common) Bill [H.L. 
{2nd February. 
University of Hull Bill |H.L. Ist February. 
In Committee :- 
Oil in Navigable Waters Bill [H.L.] Ist February. 


HOUSE OF COMMONS 
A. PROGREsS OF BILLS 
Read First Time : 
Decimal Currency Bill [H.C.} 2nd February. 
To provide for the introduction of a decimal currency. 


Fisheries Bill [H.C.] (2nd February. 

To increase the maximum amount of the grants which may be 
made out of moneys provided by Parliament to the Herring 
Industry Board for the promotion of the sale of herring and other 
purposes ; to confer on the Minister of Agriculture and Fisheries 
and the Secretary of State powers to make grants and loans for 
the execution, for the benefit of the fishing industry, of harbour 
and other works and to determine certain existing powers in 
that behalf; to empower the Secretary of State to operate 
dredgers ; and for purposes connected with the matters aforesaid. 
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had not been made out and granted the husband a decree upon 
the prayer of his amended answer. Rule accordingly 
APPEARANCES: P. R. Hollins (Barton & Hanning) ; T. Dewa 
(Rowley, Ashworth & Co., for Nash, Howett, Cocks & Clapp, 
Plymouth) ; Rodger Winn (Treasury Solicitor). 
(Reported by Joun B. Garvner, Esq., Barrister-at-Law] [2 W.L.R. 401 


COURT OF CRIMINAL APPEAL 
PRACTICE NOTE 
CRIMINAL LAW: PREVIOUS CONVICTIONS: 
NECESSITY OF STATING PRISONER’S AGE 
R. v. Rossi 


Cassels, Streatfeild and Slade, JJ. 24th January, 1955 


Appeal against sentence. 
The appellant pleaded guilty at the Middlesex Sessions to 
shopbreaking, and was sentenced to three years’ corrective 
training. Some confusion had arisen regarding his proper age 
CassELs, J., said that where age was of importance for the 
consideration of the court, police or prison reports presented to 
the court should state the prisoner's date of birth, lest any 
mistake should be made in calculating what his age was when 
he received the necessary qualifying convictions; if his age 
merely was given, it would be easy to make mistakes. In 
future, whenever a sentence either of corrective training or of 
preventive detention was in question, the reports should state 

the date of birth. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


THE WEEK 


National Insurance (Amendment) Bill [H.C.] 
2nd February 
To amend section twenty-nine of the National Insurance 
Act, 1946. 
Requisitioned Houses and Housing (Amendment) Bill [H.C.] 
2nd February 
To repeal the power to requisition land for housing purposes 
under Defence Regulations and transfer to local authorities in 
I-ngland and Wales the right to possession of requisitioned houses 
for a limited period ; to make provision for the earlier release 
of such houses in certain cases and for matters connected there 
with; to authorise payments out of moneys provided by 
Parliament in respect of expenditure of local authorities to whom 
the said right is transferred; to regulate the payment of sums 
issued out of the consolidated fund under subsection (1) of 
section eight of the Housing (Temporary Accommodation) Act 
1944; to amend sections ninety-four and ong hundred and fifty 
of the Housing (Scotland) Act, 1950 ; and for purposes connected 
with the matters aforesaid. 
Rural Water Supplies and Sewerage Bill [H.C.] 
4th February. 
To amend the requirements of the Rural Water Supplies and 
Sewerage Act, 1944, with respect to undertakings under’ section 
one of that Act ; to make contributions towards expenses incurred 
by local authorities in connection with water supplies, sewerage 
and sewage disposal in rural localities ; and for purposes connected 
with the matters aforesaid. 


[1 W.L.R. 109 


Read Second Time :— 
Cocos Islands Bill [H.C.] 
Colonial Development and Welfare Bill [H.C.] 
2nd February 
Family Allowances (Amendment) Bill [H.C.] 


31st January 


4th February 
4th February 


Imperial War Museum Bill [H.C.] 
[31st January 


Northern Ireland Bill [H.C.] 
Trustee Savings Banks (Pensions) Bill [H.C.] 
‘th February 
B. QUESTIONS 
LEGAL A1p (ADVICE CENTRES) 

The ArroRNEY-GENERAL said that the Lord Chancellor had 
now considered the Fourth Report of The Law Society on the 
operation of the legal aid scheme, but he had no announcement 
to make as to the recommendation of the advisory committee 


that legal advice centres were now urgently required. 
3ist January. 
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LrecaL Aip (LocaL Courts) 


The ATTORNEY-GENERAL said that the Lord Chancellor 
intended to make an order extending the provisions of the 
Legal Aid and Advice Act, 1949, to local courts at the same time 
as he made his order extending the Act to county courts. 

[31st January. 


[On ist February the Law Officers Department of the Royal 
Courts of Justice issued a statement to the effect that the ‘‘ local 
courts ’”’ referred to in the above answer were: the Mayor’s and 
City of London Court, the Liverpool Court of Passage, the Court 
of Record for the Hundred of Salford in the County of Lancaster, 
the Tolzey Court of Bristol, and the Norwich Guildhall Court. 
It was stated that the answer did not refer to magistrates’ courts. 


JupiciaL Posts (APPOINTMENTS) 


Asked whether he would now reconsider the long-established 
practice of making appointments to judicial posts with at least 
some regard to previous political services, the PRIME MINISTER 
said he could not accept the implication of the question, It 
was, and had long been, the practice to appoint as judges those 
who were held to be best fitted for judicial office. [lst February. 


DRIVING OFFENCES (CONVICTIONS) 
Major LLoyp GEORGE gave the following figures of convictions 
in England and Wales under ss. 11 and 12 of the Road Traffic 
Act, 1930: 


1950 1951 1952 1953 

Section 11 (Reckless and 
dangerous driving) 2,908 3,552 | 3,576 3,787 
Section 12 (Careless driv- 20,251 22,862 | 23,201 25,141 


ing) 


2nd February. 
Court ACCOMMODATION (DAGENHAM) 


Major LLoyp GEorGE, asked what progress had been made 
with the proposal to establish a separate court for Dagenham, 
said that the primary responsibility for initiating any changes 
in the Essex petty divisional boundaries and for providing new 
court accommodation rested with the county magistrates’ courts 
committee. He understood that the committee had no immediate 
intention of submitting proposals to him on either subject. 

{3rd February. 


CONTROL OF ADVERTISEMENTS (APPEALS) 


Mr. DuNcAN SANDys gave the following details with regard 
to appeals under the Control of Advertisements Regulations, 
1948 : 

Number dealt with by © Number dealt with by 
hearing correspondence (a) 
otal 
Number of 
appeals 
decided Dismissed | Allowed | Dismissed Allowed 


[ype of Advertisement 


Posters 1,163 110 38 6bs4 331 
Public information panels 87 29 58 
I'rade signs (6) 512 18 15 205 271 
(77) (—) (—-) 4 (31) 

Totals : Q 1,762 184 1,578 





Notes.—(a) Including cases in which the site was visited by an officer of the department 
accompanied by representatives of both parties to the appeal. 
b) The figures include appeals for directional signs not on the trader's premises, 
as shown in brackets. 
3rd February 


STATUTORY INSTRUMENTS 


Coal Industry Nationalisation (Legal Proceedings) Regulations, 

1955. (S.I. 1955 No. 141.) 

These regulations fix the 3rd March, 1955, as the date before 
which, under s. 16 (4) of the Coal Industry Nationalisation Act, 
1946, proceedings must be commenced in relation to the inclusion 
of a transferred interest in a compensation unit allocated to 
the valuation district of Yorkshire or of South Wales and 





SOLICITORS’ 





JOURNAL 


February 12, 1955 


Monmouth, or to the allocation of a compensation unit to one 

of those districts, or to the inclusion of certain transferred interests 

in a compensation unit allocated to the valuation district of 

Scotland. 

County of Hertford (Electoral Divisions) Order, 1955. 
No. 145.) 

Designs (Amendment) Rules, 1955. (S.I. 1955 No. 116.) 11d. 
See post, p. 117. 


(S.1. 1955 


Exchange Control (Authorised Dealers) Order, 1955. (S.I. 1955 
No. 136.) 5d. 
Exchange Control (Authorised Depositaries) (Amendment) 


Order, 1955. (S.I. 1955 No. 135.) 

General Nursing Council for Scotland (Amendment) Rules, 1954, 
Approval Instrument, 1955. (S.I. 1955 No. 123 (S. 10).) 

London Traffic (Prescribed Routes) (Hackney) Regulations, 1955 
(S.I. 1955 No. 131.) 

London Traffic (Prescribed Routes) (Westminster) (No. 2) 
Regulations, 1955. (S.I. 1955 No. 132.) 

London Traffic (Prescribed Routes) (Woolwich) Regulations, 
1955. (S.I. 1955 No. 133.) 

Midwives Rules, Approval Instrument, 1955 
18:00. 

National Assistance (Charges for Accommodation) (Scotland) 
Regulations, 1955. (S.I. 1955 No. 154 (S. 15).) 

National Health Service (Caithness Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 121 (S. 8).) 6d. 

National Health Service (Lochaber Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 138 (S. 13).) 
6d. 

National Health Service (Nairn Hospitals Endowments Scheme 
Approval Order, 1955. (S.I. 1955 No. 129 (S. 12).) 6d. 

National Health Service (Ross (Mainland) Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 128 S. 11).) 
6d. 

National Health Service (Skye Hospitals Endowments Scheme) 
Approval Order, 1955. (S.I. 1955 No. 139 (S. 14).) 6d. 
National Health Service (Sutherland Hospitals Endowments 
Scheme) Approval Order, 1955. (S.I. 1955 No. 122 (S.9).) 6d. 
National Insurance (Unemployment and _ Sickness Benefit) 

Amendment Regulations, 1955. (S.I. 1955 No. 143.) 

National Insurance (Unemployment Benefit) (Transitional) 
Amendment Regulations, 1955. (S.I. 1955 No. 144.) 

Patents (Amendment) Rules, 1955. (S.I. 1955 No.117.) 1s. 11d. 
See post, p. 117. 

Perth-Aberdeen-Inverness Trunk Road (Banff Diversion) Order, 
1955. (S.I. 1955 No. 124.) 

Poultry Carcases (Landing) Order, 1955. (S.I. 1955 No. 147.) 
5d. 

Retail Food Trades Wages Council (Scotland) Wages Regulation 
(Amendment) Order, 1955. (S.I. 1955 No. 126.) 6d. 

Retail Newsagency, ‘Tobacco and Confectionery Trades Wages 
Council (England and Wales) Wages Regulation (Amendment) 
Order, 1955. (S.I. 1955 No. 137.) 8d. 

Stopping up of Highways (Kent) (No. 1) Order, 1955. (S.I. 1955 
No. 130.) 

Superannuation (Policy and Local Government Schemes) Inter- 
change (Amendment) Rules, 1955. (S.I. 1955 No. 125.) 6d 

Superannuation (Transfers between the Civil Service and Public 
Boards) (Amendment) Rules, 1955. (S.1. 1955 No. 127.) 

Draft Teachers’ Salaries (Scotland) (Amendment No. 1) Regula- 
tions, 1955. 1s. 2d. 

Town and Country Planning (Minerals) (Scotland) Regulations 
1955. 8d. 


(S.I. 1955 No. 120.) 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free. 


The Co-operative Permanent Building Society announces that 
as from Ist February, 1955, it has put into operation a scheme 
under which advances of 95 per cent. will be granted to owner- 
occupiers repayable over a period of thirty-five years. This is 
subject to the amount of the loan in excess of the normal advance 
being covered by an indemnity policy for which the borrower 
pays a single premium to an insurance company. The scheme 
will apply to newly built houses and also to those existing houses 
which are comparable with newly-built houses in amenities, 
design and structure. 
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NOTES AND NEWS 


Honours and Appointments 


The Lord Chancellor has decided to appoint Mr. HERBERT 
James BaxtTeER, O.B.E., to be a Judge of County Courts 
with effect from 6th February, on the retirement of Judge Tudor 
Rees (Circuit 34, Brentford and Uxbridge). 


Professor HERSCH LAUTERPACHT, Q.C., has been elected a 
Master of the Bench of the Honourable Society of Gray’s Inn. 


The Queen has been pleased to appoint Mr. HENRY ALEXANDER 
SHEWAN, O.B.E., Q.C., to be a Deputy Commissioner under the 
National Insurance (Industrial Injuries) Acts, 1946 to 1954, and 
the National Insurance Acts, 1946 to 1954, respectively, in the 
room of Mr. Ronald Peter Morison, Q.C., who has resigned. 


Mr. Davip REEs JAMEs, solicitor, of Pontardawe, Swansea 
and Brynamman, was on Ist February appointed Coroner for 
the West Wales Area. 

Mr. K. J. NEwe tt, of Oldbury Borough Council, has been 
appointed assistant solicitor with Hemel Hempstead Borough 
Council. 


Mr. BERNARD SAUNDERS, first assistant in the office of the 
Bradford magistrates’ clerk, has been appointed chief assistant 
to the magistrates’ clerk of the Petty Sessional Division for 
Durham County and Chester-le-Street, as from 1st March. 


Mr. THOMAS FREDERICK YOUNG, solicitor, of Wisbech, Cambs, 
has been appointed assistant solicitor to Breconshire County 
Council. 


Miscellaneous 
THE SOLICITORS ACTS, 1932 TO 1941 


On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of LAURENCE GEORGE DERRICK, of The Vicarage, 
Poling, near Arundel, Sussex, be struck off the Roll of Solicitors 
of the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 


On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that OLIVER WILEs, of 57 High Street, Holbeach, Lincolnshire, 
be suspended from practice as a solicitor for a period of one 
year from 1st March, 1955, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 


On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that STEADMAN VICTOR JEFFERS, of 1 Stanmore Avenue, Port of 
Spain, be suspended from practice as a solicitor from 21st January, 
1955, until 31st December, 1955, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 

On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of JoHN Mason Broomer, of 338 North Street, 
Guildford, Surrey, be struck off the Roll of Solicitors of the 
Supreme Court, and that he do pay to the applicant his costs 
of and incidental to the application and inquiry. 


On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that ANTHONY CHARLES ST. JoHN HawLey, of 34 Hillersdon 
Avenue, Barnes, London, S.W.13, be suspended from practice as 
a solicitor for a period of two years from 21st January, 1955, 
and that he do pay to the applicant his costs of and incidental 
to the application and inquiry. 


On 21st January, 1955, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that WycLiFFE Percy HILL, of 1-3 Parliament Square, Hertford, 
be suspended from practice as a solicitor for a period of two 
years from 1st March, 1955, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 


HIGHER FEES FOR PATENTS AND DESIGNS 
The Board of Trade announce that from Ist February, 1955, 
higher renewal fees are charged for patents and designs registra- 
tions due to expire after 30th April, 1955; and after that date 
there will be a general increase in fees payable in respect of a 


number of patents and designs matters. The higher fees are 
provided for by the Patents (Amendment) Rules, 1955 (S.I. 1955 
No. 117), and the Designs (Amendment) Rules, 1955 (S.I. 1955 
No. 116). In addition to providing for higher fees, the Patents 
Rules have also been amended in minor respects to make them 
conform to the requirements of the European Convention of 
11th December, 1953, relating to the formalities required for 
patent applications (Cmd. 9095). 


DEVELOPMENT PLANS 
RUTLAND DEVELOPMENT PLAN 


The Minister of Housing and Local Government has approved 
with modifications the development plan for Rutland. The plan, 
as approved, will be deposited in the County Offices, Oakham 
for inspection by the public. 


THE County BorouGH OF BIRKENHEAD DEVELOPMENT PLAN 

Proposals for alterations or additions to the above development 
plan were on 26th January, 1955, submitted to the Minister of 
Housing and Local Government. The proposals relate to land 
situate within the Parish of St. Mary and the Clifton Ward of 
the borough. A certified copy of the proposals as submitted 
has been deposited for public inspection at the Town Hall, 
Hamilton Square, Birkenhead. The copy of the proposals so 
deposited, together with a copy of the plan, are available for 
inspection, free of charge, by all persons interested at the place 
mentioned above between 9 a.m. and 5.30 p.m. on Mondays to 
Fridays and between 9 a.m. and 12 noon on Saturday. Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 12th March, 1955, 
and any such objection or representation should state the grounds 
on which it is made. Persons making an objection or representa- 
tion may register their names and addresses with the Birkenhead 
Corporation at the Town Clerk’s Office, Town Hall, Hamilton 
Square, Birkenhead, and will then be entitled to receive notice 
of any amendment of the plan made as a result of the proposals. 


EASTBOURNE DEVELOPMENT PLAN 

On 19th January, 1955, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Town Clerk’s Office, Town Hall, 
Eastbourne. The certified copy of the plan so deposited will be 
open for inspection free of charge by all persons interested at 
the place mentioned above between the hours of 9.15 a.m. and 
1 p.m. and 2.15 p.m. and 5.15 p.m. on weekdays (except 
Saturdays) and on Saturdays between the hours of 9.15 a.m. 
and 1 p.m. The plan became operative as from 26th January, 
1955, but if any person aggrieved by the plan desires to question 
the validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made thereunder has not been complied 
with in relation to the approval of the plan, he may, within six 
weeks from 26th January, 1955, make application to the High 
Court. 


Wills and Bequests 


Mr. F. O. Roberts, solicitor, of Liverpool, left £75,634 
(£74,120 net). 


Mr. E. F. JONES 
Mr. Edwin Foulkes Jones, retired solicitor, of Llangollen, died 
recently, aged 92. He was clerk to the Llangollen Urban Council 
for fifty-one years and previously was clerk to the old Llangollen 
Board of Health. He was admitted in 1886. 


Mr. C. PHILLIPS 


Mr. Christopher Phillips, former clerk to Godstone Rural 
District Council, died on 16th January, aged 77. 
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Mr. D. P. THOMAS 


Mr. David Pritchard Thomas, believed to be the oldest solicitor 
in Caernarvon, died on 19th January, aged 89. He was admitted 
in 1897. 

Lt.-Co.. T. H. WALKER 

Lt.-Col. Thomas Henry Walker, solicitor, and Taxing Master 
of the Supreme Court of Judicature, 1932-50, died recently, 
aged 77. 

Mr. E. J. WHITE 

Mr. Ernest John White, for over fifty years with Messrs. Wild, 
Collins & Crosse, solicitors, of Cheapside, E.C.2, now at Grosvenor 
Square, W.1, died on 17th January, aged 83. 


SOCIETIES 

INNER TEMPLE 
The Treasurer (Lord Oaksey) and Masters of the Bench of the 
Inner Temple entertained at dinner the following guests on 
27th January, being the Grand Day of Hilary Term: Earl 
Fortescue, Viscount Simonds, Lord Balfour of Burleigh, Admiral 
of the Fleet Lord Chatfield, Lord Pakenham, Sir Percy Loraine, 
the Hon. Sir Alexander Cadogan, Brigadier Sir Henry Floyd, 
Admiral Sir John Edelsten, Sir Orme Sargent, Lieutenant-General 
Sir Bertie Fisher, Sir Harold Caccia, Sir Herbert Cunliffe, O.C., 
Sir Pelham Warner, Mr. H. K. Marsden, and the sub-treasurer. 


GRAY’S INN 

Thursday, 3rd February, being the Grand Day of Hilary Term, 
1955, the Treasurer and the Masters of the Bench entertained to 
dinner in Hall the following guests: Field-Marshal the Right 
Honourable the Viscount Alexander of Tunis, K.G., G.C.B., 
G.C.M.G., D.S.O., M.C.; the Lord Chief Justice of England 
(the Right Hon. the Lord Goddard) ; the Master of the Rolls 
(the Right Hon. Sir Raymond Evershed); the Right Hon. 
Lord Justice Morris, C.B.E., M.C.; the Treasurer of the Inner 
Temple (Lord Oaksey); the Treasurer of Lincoln’s Inn 
(Mr. W. Cleveland-Stevens, C.M.G., Q.C.); and the President 
of the Royal Academy (Professor A. E. Richardson). The 
Benchers present were: Mr. N. L. C. Macaskie, Q.C.; the Hon. 
Mr. Justice McNair; the Hon. Mr. Justice Sellers, M.C.; the 
Hon. Mr. Justice Barnard; Sir Leonard Stone, O.B.E. ; 
Mr. Sydney Pocock, O.B.E.; Sir John Forster, K.B.E., Q.C. ; 
the Right Hon. the Lord Macdermott, M.C. ; the Hon. Mr. Justice 
Devlin; the Right Hon. the Lord Reid, LL.D., F.R.S.E. ; 
Mr. H. E. Davies, Q.C. ; the Right Hon. Sir Lionel Leach, Q.C. ; 
Mr. A. P. Marshall, Q.C. ; Sir Edward Maufe, R.A., F.R.I.B.A. ; 
Mr. R. C. Vaughan, O.B.E., M.C., Q.C.; Mr. G. W. Tookey, 
Q.C.; Mr. Dingle Foot, Q.C.; Mr. J. Ramsay Willis ; Mr. David 
Karmel, 0.C.; Mr. Christopher Shawcross, Q.C.; with the 
Preacher (the Rev. F. H. B. Ottley, M.A.), and the Under- 
Treasurer (Mr. O. Terry). 


LINCOLN’S INN 


The Treasurer, Mr. W. Cleveland-Stevens, C.M.G., Q.C., and the 
Masters of the Bench of Lincoln’s Inn entertained the following 
at dinner on Ist February, being Grand Day in Hilary Term: 
the Lord Chancellor, the Australian Ambassador to France 
(Sir Keith Officer), Viscount Davidson, Marshal of the R.A.F. 
Viscount Portal of Hungerford, the Lord Chief Justice, the 
Attorney-General, Sir John Pollock, Sir Alfred Bossom, M.P., 
Admiral Sir Dudley North, Sir Henry MacGeagh, Q.C., Sir Frank 
Newsam, Sir Edward Crowe, Sir William Haley, Sir Harry Platt, 
Mr. H. G. Strauss, Q.C., M.P., Professor A. E. Richardson, the 
Dean of Christ Church, Oxford, the Warden of All Souls College, 
Oxford, the headmaster of Westminster School, and the under- 
treasurer of the Inn. 
meeting of the LAWYERS CHRISTIAN 
FELLOWSHIP will be held at The Law Society’s Hall, Bell Yard, 
W.C.2, on Wednesday, 16th February, 1955, at 6 p.m. Tea will 
be available from 5.30 p.m. The meeting, to which all lawyers, 
law students and visitors are warmly w elcomed, will be addressed 
by Canon T. C. F. Bewes on the subject of ‘‘ Christian Witness 
among the Kikuyu.”’ 


The next quarterly 


THE Soricitors’ MANAGING CLERKS’ ASSOCIATION announce 
that a lecture on ‘“‘ The Town and Country Planning Act, 1954,’ 
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is to be given by Mr. J. Ramsay Willis on Wednesday, 
23rd February, 1955, at 6.15 p.m., in the Niblett Hall, Temple, 
E.C.4. Sir Fred Pritchard will be in the chair. Tickets are 
obtainable at the offices of the above Association, Maltravers 
House, Arundel Street, Strand, W.C.2. 


At the annual dinner of the Sheffield and District branch of the 
SOLICITORS’ MANAGING CLERKS’ ASSOCIATION, held on 28th January, 
the following guests were present: Lt.-Col. J. I. Keer, president, 
Sheffield and District Law Society ; Mr. D. C. Bowhill, national 
president of the association; Professor Dennis Browne, Dean 
of Faculty of Law, Sheffield University ; and Mr. J. H. Booth, 
Registrar, Sheffield County Court. 
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Bullock v. Lloyds Bank, Ltd. : 
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Hern v. Palmer 

Institute of Fuel v. Morle ey and St. Merylebone M. B. Cc. 

Jarvis v. Williams ; 

Jones v. Staveley Iron and Chemical Co., Ltd. 
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Kuruma v. R. .. ~ 

Lane v. London E lectricity Board Fe 

Lea v. Moore 

London Corporation v. Cusack-Smith ‘ 

London Parochial Charities Trustees v. A.-G. 

McInnes v. Clarke a 
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Maynard v. Williams .. 

Moorhouse v. Dooland 

Morrissey v. Galer 

Pearse v. Hart . 

Petherick v. Buckland — 

Phipps v. Rochester Corporation . 

Portman Building Society v. Gallwey - - a - 
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v. Chelsea Juvenile Court ; 
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Makein v. Makein 
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v. Governor of Brixton Prison ; ; r parte Kolezynski 8 
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v. Minister of Housing and Local Government ; ex tes F inchley E B.C. 
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Rajenback v. Mamon . . se 
Reynolds, deceased, Jn re ; Pearkes v. Re ynolds e 
Robinson v. Richmond (Surrey) Borough Council 
Ropner’s Settlement, Jn re es 
Russian Commercial and Industrial Bank, Inre .. 

S. v. S. (otherwise C.) 

Salcombe U.D.C., In re 

Scappaticci v. A. eas, 

Smith v. Cardiff € orporation (No. 2) : 

Solicitor, Jn re; In re a Taxation of Costs 

Thomas (Richard) & Baldwins, Ltd. v. Cummings 
Thompson (W. L.), Ltd. v. Robinson (Gunmakers), L td. 
Totnes U.D.C., In re we ee yi 

Trevett v. Lee 

United Africa Co., Ltd. v. Saka Owoade 

Vanbergen (a bankrupt), Jn re 

Ward v. Lewis .. * 

Watson v. Murray & Co. 

Woolmer v. Delmer Price, L td. 

Worrall v. Reich 

Wright v. Walford 
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